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We've lost our identity, we’re dead!
No, we’re OK, and better than before!
Courageous leadership

has brought us security and peace!
Together, side by side

We have made the sun shine!

(Ka Mate, song Maori, translatede by John Archer)



RESUMO

A presente tese teve por objetivo verificar a aptidao institucional da ONU em
contribuir para a geragdo de uma ordem legitima naqueles paises em estagios de
redemocratizagéo a partir do modo que empreende constitutional-making, utilizando-
se também o exemplo acontecido no Timor-Leste como estudo de caso. A
investigacdo se fez a partir do percurso que compreende a democracia, a
democratizagdo, a analise das categorias do constitucionalismo de transigdo, de
transformacado e democratico, e do referencial teérico e empirico, no campo da
consolidacdo da democracia e na criacdo de uma constituicido pelo olhar da ONU.
Fixadas estas premissas, a dimensao tedrica nos processos de constitucional-
making que a ONU possa promover €, em tese, uma singular arquitetura de
construgcado, com aptidao a promogao do desenvolvimento social e humano. Alinha-
se com as concepgdes tedrico-abstratas transicionais, transformativas e
democraticas, uma vez que investe no potencial de modificacdo de um status de
segregacao politica para a transposicao de um cenario evolutivo da realidade social
que incide. Percebe-se que o deslocamento dos conceitos, idealizados pela ONU
para um pais que esteja atravessando um processo de transi¢do politica, exige
prioritariamente uma sintonia com a realidade em que eles incidem, tendo em vista
que a pesquisa revelou um alto potencial para gerar uma carta constitucional
ilegitima. Finalmente, os constitucionalismos de transicdo e de transformagao séo
capazes de encontrar respostas para a forja de uma constituicdo legitima e
democratica, eis que sao viabilizadores da formagao da vontade coletiva. Aponta-se,
ainda, para um prognostico de legitimacao ulterior da carta fundamental por uma
pratica constitucional afinada com o conceito de constitucionalismo democratico de

Post e Siegel.

Palavras-chave: Constitucionalismo de Transicdo - Constitucionalismo de
Transformacdo — Constitucionalismo Democratico — Processo de Constitutional-
Making pela ONU



ABSTRACT

The present thesis aimed at verifying the institutional ability of United Nations (UN) to
contribute to the generation of a legitimate order in those countries passing through
stages of redemocratization from the perspective how it undertakes the
constitutional-making process, using also the example happened in East Timor as a
case study. The research was made from a path, wich comprises the democracy, the
democratization, the analysis of transitional constitutionalism, transformative
constitutionalism and democratic constitutionalism, and the theoretical and empirical
framework in the field of consolidating democracy and creation of a constitution by
UN view. Determined these assumptions, the theoretical dimension in the
constitutional-making process that the UN can promote is, in theory, a unique
building architecture, with capability to social and human development support. This
dimension aligns itself with theoretical and abstract concepts of the democratic,
transformative and transitional constitutionalisms, once it invests in the potential of
modifying a policy of segregation status for the implementation of an evolutionary
social reality scenario in which it occurs. It is noticed that the displacement of the
concepts, created by the UN to a country that is going through a political transition
process, requires primarily a tune with the reality in which they focus, once that the
research revealed a high potential to generate a illegitimate constitutional charter.
Finally, transition constitutionalism and transformative constitutionalism are able to
find answers to the forging of a legitimate and democratic constitution, because they
are enablers of the formation of the collective will. Additionally, it points out for
legitimization of further prognosis of fundamental charter for a finely tuned
constitutional practice with the concept of democratic constitutionalism of Post and

Siegel.
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