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ABSTRACT

The Special Administrative Region (SAR) of Macau, China, has a high degree of autonomy
from the Central Government in Beijing despite being a part of the Chinese territory. Macau’s
high degree of autonomy is intertwined with the political-legal principle of “one country, two
systems”, under which Macau can maintain some of its important distinctive characteristics
derived from its own special historical development, strongly connected to the region’s
previous administration by Portugal. In its blend of Asian and European legacies, Macau’s own
cultural, political, economic, and legal realities are, in many ways, different from those of the
mainland China. This thesis addresses the way that Macau’s Court of Final Appeal has used its
power to decide cases against the government during its initial ten years of operation. This study
resorts to literature review and legal and empirical analysis, linking law and social sciences. It
lies at the crossroads of different thematic areas, from judiciary studies to studies on the greater
China. To categorize and analyze the administrative law disputes brought before the Court of
Final Appeal is vital because this area of law most directly involves the government and its
agents and the possibility of challenging their actions. It was found that the Court of Final
Appeal has not mimicked the behavior of the mainland courts which operate under a framework
of close cooperation with the government.

Keywords: Macau, China, Administrative Law Litigation, Judicial Independence, One Country
and Two Systems.

RESUMO

A Região Administrativa Especial de Macau, na China, tem um alto grau de autonomia em
relação ao Governo Central em Pequim, apesar de fazer parte do território chinês. Este elevado
grau de autonomia está entrelaçado com o princípio político-jurídico de “um país, dois
sistemas”, segundo o qual Macau pode manter algumas das suas características distintivas
derivadas do seu desenvolvimento histórico fortemente ligado à anterior administração da
região por Portugal. Em sua combinação de legados asiáticos e europeus, as realidades culturais,
políticas, econômicas e jurídicas de Macau são, em muitos aspectos, diferentes das da China
continental. Esta tese aborda a forma como o Tribunal de Última Instância de Macau usou seu
poder para decidir casos contra o governo durante seus primeiros dez anos de operação. Este
estudo recorre à revisão de literatura e análise jurídica e empírica, usando métodos de direito e
ciências sociais. Encontra-se na encruzilhada de diferentes áreas temáticas, desde estudos
judiciários até estudos sobre a grande China. É vital categorizar e analisar as disputas de direito
administrativo levadas ao Tribunal de Última Instância porque essa área de direito envolve
diretamente o governo e seus agentes e a possibilidade de contestar suas ações. Entre outras,
conclui-se que o Tribunal de Última Instância não imitou o comportamento dos tribunais da
China continental que operam sob uma estrutura de estreita cooperação com o governo.

Palavras-chave: Macau, China, Litigância de Direito Administrativo, Independência do
Judiciário, Um País e Dois Sistemas.

LIST OF CONVENTIONS ADOPTED
“Mainland” – Term that refers to the continental portion of the territory of the People’s
Republic of China except Macau and Hong Kong.
“China” – The People’s Republic of China.
“PSC” – People’s Supreme Court.
“CCP” – Chinese Communist Party
CFA – Macau’s Court of Final Appeal
“The Court” – Macau’s Court of Final Appeal
CSI – Macau’s Court of Second Instance
Table Numbers – The numbering of the tables re-starts in each of the chapters.
Any term, expression or passage in a language other than English will be presented in
italic.
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BETWEEN TWO SYSTEMS OF LAW:
Administrative Law Litigation in Macau’s Court of Final Appeal

“The prophecies of what the courts will do
in fact, and nothing more pretentious, are
what I mean by the law”.
Oliver Wendell Holmes Jr. (1897, p. 461)

I. INTRODUCTION

I.1. Overview

As a Special Administrative Region (SAR) of the People’s Republic of China1 (China)
since December 1999, Macau 2 has a high degree of autonomy from the Chinese central
government in Beijing despite being a part of the Chinese territory. Macau’s high degree of

Henceforth “China”, unless the full formal name is needed, for example, for establishing the difference between
the “Republic of China” (or “Taiwan”, or yet “Taiwan, Province of China”) and for indicating that important turn
of China’s history marked by the victory of the Chinese Communist Party led by Mao Zedong over the Kuomintang
Party, when the “People’s Republic of China” was founded.
2
Also spelled “Macao”, despite the fact that “Macau” is the name in Portuguese, which is one of the official
languages in the territory. For an explanation about the origin of the differences of spelling of the word, see: Bray;
Koo, 2004, p. 221-2.
1

2

autonomy is intertwined with the political-legal principle of “one country, two systems”, under
which not only Macau but also Hong Kong (the other Chinese SAR) can manage to maintain
some of their important distinctive characteristics derived from their own special historical
developments. These developments are strongly connected to these territories’ previous
administrations by Portugal, in the case of Macau3, and by the United Kingdom (and Northern
Ireland), in the case of Hong Kong. The special connections with those European countries led
to different blends of Asian and European legacies in Macau and Hong Kong, resulting in their
own cultural, political, economic, and legal realities that are, in many ways, different from those
of the mainland China.
The principles of “one country, two systems” and the “high degree of autonomy”
officially recognize and regulate those different realities (Halis, 2015a, b). Added to these two
principles, there are two others. The “principle of continuity” is supposed to restrain abrupt and
radical changes and to allow a smooth and gradual transition from Macau’s former Portuguese
administration to its current reality as a SAR of China. The implementation of this principle
explains the fact that Macau has not witnessed any radical legal rupture, institutional instability
or social chaos in its recent history.
The fourth major principle of the two SARs it is that of their own people’s government.
This means a formal limitation to the power and interference of mainland Chinese authorities
in the two regions. A practical consequence of this principle is that the occupants of the highest
posts in all the three government branches (executive, legislative and judiciary) must be “locals”
of Macau and Hong Kong (rather than simply Chinese nationals) in accordance to restrictive
legal criteria.4

3

On whether Macau has been a colony, see Chapter II.
There is an additional and more detailed discussion about the main principles of Macau on Chapter IV, Section
IV.2.3, “Legal and Judicial Systems: Main Principles Securing the Ambivalence”.
4
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Together, those four principles are the pillars of the political and legal arrangement
originated from the two separate international agreements between China and those two
European countries that allow Macau5 and Hong Kong6 to continue to have their “own ways”
within their autonomy from the mainland China and within the international scene.7 Concisely,
those own ways represent differences in terms of law, politics, culture, and economics. One
noticeable example is that of their different currencies: the mainland uses the “Chinese Yuan”
(or “Renmimbi”), while Hong Kong uses the “Hong Kong Dollar” and Macau uses the “Macau
Pataca”. Furthermore, Macau is the only place in China where the law allows and regulates the
casino gambling and betting industry, which is the main driver of its economy.
Given all the characteristics above, it is not surprising that Macau’s legal and judicial
systems are different from those of the mainland due to its strong connection to the gaming and
tourism industry, and due to its singular mark of European legal traditions, principles, and
procedures, which also differ from those of Hong Kong (a common law jurisdiction due to the
former British presence).
To recognize Macau’s singularities, it is important to distinguish it from the larger and
surrounding reality of the mainland. Indeed, the “one country, two systems” arrangement allows
Macau to be, in many ways, different from the mainland. However, Macau does not have a full
autonomy and remains within the political and legal framework of China, suffering a formal
(explicit) and an informal (implicit) control and influence that affects all of its dimensions
(politics, law, economy, culture…). To understand this “force” that exerts influence over Macau,
Chapter II’s literature review examines the main characteristics of the legal and judicial systems

The international agreement between China and Portugal – known as the Sino-Portuguese Joint Declaration –
was signed on April 13, 1987.
6
The international agreement between the United Kingdom, Northern Ireland and China is known as the SinoBritish Joint Declaration, and was signed on 19 December 1984.
7
Chapter IV further discusses those four principles.
5

4

of the mainland and examines the relation between China’s leading political-legal principles
and the independence (or lack thereof) of its judiciary.
Chapter’s II discussion is a necessary step before Chapter III’s presentation of methods
and data collection, as well as the main questions and hypotheses. Chapter II has a special link,
however, to Chapters IV and V, which frame Macau and its legal institutions within the Chinese
context and point out the formal control and influence that China exerts – and may increasingly
exert – over the region along the boundaries of its autonomy. Lastly, Chapter VI can identify
the way that Macau’s Court of Final Appeal is using its guaranteed independence under the
region’s high degree of autonomy when solving administrative law disputes.
By following this itinerary, one can have a clear background and identify the major
differences and similarities between the law and its actual judicial operation in the mainland
and in Macau. Only after that, one can address on a solid basis this thesis’ question, which is:
how Macau’s Court of Final Appeal has been using its power to decide cases against the
government under the principles of the high degree of autonomy and the principle of one
country and two systems. In other words, is the Court of Final Appeal trying to mimic the
behavior of the mainland courts (whose modus operandi is described in Chapter II), or is it
trying to follow its own way within the autonomy given to Macau? The following pages of this
introduction attempt to specify the way designed to address this broad question, which is further
detailed on Chapter III about the methodology.
With Chapter II’s discussion of the mainland as this thesis’ backdrop to understand an
important part of Macau’s context, Chapter IV enters Macau’s reality, examining its legal
framework and judiciary. That chapter focuses on the legal principles of Macau, its special
locus within Asian and Western cultures, and the rules concerning the independence of its
judiciary. Focus, collection of data, and analysis are centered on the role of its judiciary’s third
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instance and highest court: The Court of Final Appeal. Chapter IV’s key word to characterize
Macau’s reality and institutions is “ambivalence”.
Indeed, that chapter explores in detail the ambivalent or inherent dual character of
Macau that challenges any simplification of its complex reality. After all, Macau is a part of
China but that can, to a high extent, follow its own non-Chinese ways (China/non-China). Some
illustrations follow. It is usually classified as a former colony of Portugal although this status
can be challenged (former colony/not a former colony). It follows a model of rule of law with
Portuguese roots although its legal system is linked to the mainland model of “rule by law”
(rule of law/rule by law). It has a solid legal framework to support fundamental rights and
conform a democratic society while having no elections with universal suffrage
(democracy/lack of democracy). Its population with rights of “local citizenship” is formed by
Chinese nationals as well as non-Chinese nationals (Chinese nationality/non-Chinese
nationality). Finally, the official languages are Chinese and Portuguese, but English operates as
a common medium of communication (Chinese and Portuguese/English). Moreover, the
meaning of “Chinese language” is not expressly determined as Mandarin (the official language
in the mainland) or Cantonese (the most widely spoken language in Macau).
The discussion of Macau’s ambivalent character is required to understand its legal
scene and the operation of its judiciary. While these hold connections with those of the mainland,
they are also different due to that arrangement of Macau as a SAR alongside its long history of
Portuguese administration and resulting blend of European and Asian features.
To understand this ambivalent place, this study resorts to literature review and legal
and empirical analysis, linking law and social sciences. It lies at the crossroads of different
thematic areas, from judiciary studies (i.e. judicial independence and the judicial decisionmaking in Macau’s highest court) to studies on the greater China (i.e. comparative legal systems

6

and judicial politics in the mainland and the special regions of Macau and Hong Kong). More
particularly, the study focuses on specific aspects of the relation between law and politics in
Macau with a specific concern on the administrative law litigation brought before its Court of
Final Appeal. Macau’s judicial system conforms a three-tier structure. In this structure, there is
an Administrative Court at the bottom, the Court of Second Instance in the middle, and the
Court of Final Appeal at the top.

I.2. Relevance, Timeframe, Methods and Goal

To categorize and analyze the administrative law disputes brought before the Court of
Final Appeal is vital because this area of law most directly involves the government and its
agents and the possibility of challenging their actions (Ginsburg, 2008; Pei, 1997). Hence, it is
a useful way to understand the relation between the judicial and the executive powers. Moreover,
it is an area of law that regulates political problems of relevance such as those related to the
rights of the many immigrants in Macau who, for instance, request their family members to
remain with them in the region. The data obtained shall help to determine whether
administrative law is effectively used in Macau’s judiciary to constrain the government, or
whether its use through the judiciary is simply another tool to legitimize the government’s
policies.
This thesis is original and relevant because it discusses the judicial litigation involving
the executive power in the Macau SAR, a place with unique characteristics, peculiar
international status, and where no similar study has so far been undertaken. Due to the distinct
“Western” and “Eastern” forces, traditions, and perspectives influencing the functioning of

7

Macau’s institutions, one should not simply focus on the analysis of its regulations, politics and
social issues, leaving aside the effort to understand how its courts effectively use the law.
This study will help to place Macau’s reality within the above scholarly work and will
offer data that scholars can use to verify arguments concerning the role of judicial power and
judicial politics in societies. Hence, this study hopes to fill a cognitive gap in the literature by
producing data about Macau, a region of China that has always absorbed diverse influences and
where no similar investigative effort has been conducted. Such effort enriches the studies about
China, a country that cannot be seen or labeled as a single monolithic block due to its size,
diversity of its regions, opposing political-ideological forces, and interest groups, which
influence its institutions toward different directions.
Moreover, there is an added value to this study because the scholarly legal production
of Macau, a Civil Law jurisdiction, is focused on statutory law and its description8, whereas the
analysis here focuses on the cases and decisions, examining “the law at work”. Thus, it fills the
existing gap in terms of socio-legal studies about the actual work of Macau’s judiciary and
Court of Final Appeal (CFA). It will help to identify the way Macau’s highest court exercised
its formally guaranteed independence when adjudicating administrative-law cases during a tenyear timeframe of the region as a SAR of China.
The presentation of data and analysis covers the period from the end of the Portuguese
Administration of Macau, in December 1999, until December 2009. This timeframe is relevant
because it comprises the ten initial years within the fifty-year period in which China is to
observe the international agreement 9 with Portugal granting a high degree of autonomy to
Macau and the preservation of some of its most important characteristics until 2049. This

8

For important characteristics of the Civil Law system, see: Merryman; Pérez-Perdomo, 2007. Also: Merryman;
Clark; Haley, 2010.
9
See previous note number 5.
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agreement is one of the sources of Macau’s most important law, its Basic Law, which is viewed
in a similar way as a “Constitution” for the region. On December 2049, the Chinese central
authorities shall regain unrestrained administration of Macau, which shall then see likely
changes in its current high degree of autonomy. The ten-year period captures, thus, Macau’s
important initial moment under the “one country, two systems” arrangement and the work of
its Court of Final Appeal under the direction of the same president and two members (two
Chinese, one Portuguese). It offers a substantive indication of how that arrangement has been
working and it may serve as the basis for qualified predictions on how the judiciary shall
continue to work in the remaining years of Macau as a SAR. It also offers a concrete perspective
of the role the Court has played in this transitional period in terms of safeguarding Macau’s
high degree of autonomy and ambivalent (e.g. China/non-China) legal and political character.
This study shall carry out a comparison between data collected from the three instances
of Macau’s judiciary and includes a series of elements related to cases and decisions of the
region’s CFA. This shall clarify the Court’s political role in the ambivalent reality of Macau
under the cloud of influence from mainland China while it remains under a model of rule of
law strongly framed on European perspectives10 that hold bold differences from those of the
mainland.
As contrary to the reality of the mainland (Chapter II), where scholars underscore the
difficulties to sue the government and its officials as well as a “scarcity of administrative law
cases” (e.g. Sida Liu, 2006; Choukroune, 2015), the data demonstrates that Macau had a
significant number of administrative cases under the judicial review of the CFA. This suggests
that the judicial reality of Macau is different from that of the mainland not only in formal terms

10

For a report that illustrates the increasing importance of the rule of law discourse despite the differences in what
the term effectively implies, see: “Order in the jungle”. The Economist. 13 Mar. 2008,
http://www.economist.com/printerfriendly.cfm?story_id=10849115, 25 Apr. 2008. Also: Tamanaha, 2005.
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(e.g. legislation), but that it is indeed different in the way it practically operates, with many
plaintiffs going to court against the government.
The thesis’ overall hypothesis is, thus, that the significant number of administrative
cases in the CFA reflects a noticeable effort to judicially use Macau’s law to control and
challenge the government. This indicates that the CFA has not been unduly deferential to the
government and that people remain interested in going to the Court to defend their interests.
This might be an important distinction between the region’s political and legal scene (Chapters
IV and V) and that of the mainland (Chapter II). With the mainland scene as the background,
given that Macau is a part of China, it is important to see how Macau’s judiciary (specially its
highest court) has been using its declared autonomy that it has within China (especially in terms
of judicial independence concerning the Executive Power).
To understand the role of the Court will enlighten the way that the law works in
Macau’s ambivalent society in between Chinese and European perspectives. To verify the
hypothesis, further empirical investigation about how the Court is using the law in
administrative matters is needed rather than just relying on different corporative discourses
(such as those of the lawyers’ and judges’ top representatives). A combination of different
formal and empirical elements was collected, crossed and analyzed. The data findings are
presented throughout the thesis.
The following chapter’s offers an overall picture of the mainland’s legal and political
reality, reviewing works that discuss the independence, or lack thereof, of its judiciary.

II. LITERATURE REVIEW: LAW AND JUDICIARIES OF MACAU AND
MAINLAND CHINA

II.1. Introduction

This chapter starts by presenting the literature on Macau’s judiciary and its Court of
Final Appeal (CFA) and moves to the discussion of relevant works about the legal and judicial
systems of mainland China. This is necessary and important because these legal and judicial
systems frame and exert influences over Macau’s transitioning reality, affecting the region’s
high-degree of autonomy. Moreover, the mainland’s reality of today could be that of Macau
tomorrow. Finally, the central features of the mainland’s legal environment discussed here shall
be important for clarifying the relation between the mainland and Macau.

11

II.2. Literature on Macau’s Judiciary and its Court of Final Appeal

Scholars have debated for long the relations between courts and governments, courts
as political players, the role of courts in advancing the democratization of societies, the
judicialization of politics, and the independence of courts. Most works have focused on
societies regarded as democratic (e.g. Shapiro, 1964, 1981, 1992, 2002; Tate & Vallinder 1995;
Shapiro & Stone, 2002; Sieder, Schjolden, &Angell, 2005; Santos, 2007)11. More recent works,
however, have debated the same topics in the context of non-democratic societies (e.g.
Moustafa, 2014; Ginsburg & Moustafa, 2008). Indeed, “In many different countries, the scope
and impact of judicial authority are expanding, and judges are making decisions that were
previously reserved for majoritarian institutions. But while the focus to date has been on
democracies, we should not assume that judicial institutions are irrelevant to political life in
authoritarian polities” (Ginsburg; Moustafa, 2008, p. 2).
Two opposing arguments exist within those works. While some argue that one of the
primary functions of courts is to reinforce a regime’s claims of legal legitimacy both to external
and internal audiences (Moustafa, 2007), others see courts as spaces where agents can advance
democratic pretensions, even in societies with “democracies of low intensity” (Santos, 2007).
These arguments need to be verified considering the specific contexts in which courts
operate, irrespective of a society’s democratic degree or even of its lack of democracy. When
discussing, the judicial use of the law in non-democratic societies, Ginsburg and Moustafa
sustain that “courts are often used to advance the interests of authoritarian regimes, and yet

11

For a discussion (in Portuguese) presenting examples of courts as agents attempting either to preserve or to
transform the social reality, along with a theoretical review of scholars involved in this debate, such as Jürgen
Habermas and Antoine Garapon, see: Halis (2004a, b).
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paradoxically, they are also sometimes transformed into important sites of political resistance”
(2008, p. 2).
Macau’s transitional reality as a SAR of China, with its blend of European and Asian
influences, is of value not only for those interested in comparative law studies, but also for those
with an interest on the actual role played by courts in societies. There is a gap, however, to be
fulfilled, because only a few scholars writing in English have published investigations about
Macau’s judiciary.
Antunes Pires (2009) has written about the organization of Macau’s judiciary and
offered detailed doctrinaire presentations of the text of related legal provisions. Her approach
largely focuses on the description of legal provisions, which is the common approach adopted
by Macau’s scholars. Costa Oliveira and Cardinal (2009) edited a volume with several
independent contributions about the legal orders and the high degree of autonomy of Macau
and Hong Kong, which includes discussion about the fundamental rights in the two regions.
Some contributions touch on the role of the regions’ courts or on their decisions, but they do
not offer empirical data. Godinho and Cardinal (2014) presented an overview of the
development and the structure of Macau’s legal system and its CFA, while providing general
and some data about the Court’s decisions. Up to date, their work is the most complete about
Macau’s CFA containing some data rather than just comments about the legislation.
Hence, there is no study that connects the case-law of Macau’s courts to the literature
discussing the role of judges in the decision-making process. Among the reasons for this gap,
there is a predominant conception of law that is connected to the written legislation, which is
the main source of law as expressed in the Civil Code: “Laws are an immediate source of law”
(Article 1, Number 1, Civil Code).
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Indeed, the literature in Macau’s two official languages12 and English about Macau’s
judiciary trails by far that of Hong Kong (the other SAR). Hong Kong is a Common Law
jurisdiction and has English as one of its official languages. Scholarly works have gone beyond
the mere positivistic description of Hong Kong’s statutory law and have produced relevant data
without any equivalent in the case of Macau. This data concerns the independence of its courts
(Cottrel; Ghai, 2001; Barton, 2002; Tsang, 2001), the separation of powers (Wesley-Smith,
2004), the Court of Final Appeal’s constitutional jurisdiction and its independence (Chan, 1999;
Marsden, 2006), the types of constitutional arguments that Court uses (Yap, 2014a; 2014b),
democracy and the judiciary (Jones, 2007), and many other relevant aspects of that Court in a
landmark work edited by Young and Ghai (2014).
Scholars produced comparisons between the realities of Hong Kong and that of the
mainland concerning the possibility of judicial review of administrative acts. They established
differences, for instance, between the formal exchanges in the legal and political dimensions of
Hong Kong and those that take place in the mainland. Their conclusions are also useful for
distinctions between the mainland and Macau. Cottrell and Ghai’s joint work is representative
of such literature:

Ultimate decisions on interpretation of constitutional and other laws are made on the
mainland by political and legislative authorities, acting under the hegemony of the
Communist Party, which stands as a constant threat to the independence of Hong Kong
courts. Moreover, because Hong Kong does not have a democratically accountable
political system, there is a tendency to convert political into legal problems, while the
mainland, with weak legal institutions and dominant Communist political culture, tends
to turn legal issues into political ones, or at least to deal with them politically. (Cottrel &
Ghai, 2001, p. 208)

12

Chinese and Portuguese.
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The same authors and others13 sustain that there is neither democracy, nor an important
role for law in the protection of citizens’ rights in the mainland (Cottrel; Ghai, 2001, p. 211).
They continue tracing parallels: “Despite recent improvements, there is no rule of law in
mainland China as understood and supported in Hong Kong. There are differences between the
mainland and Hong Kong, not only in the formal structures of law and constitution, but also in
the use and purposes of the law (Cottrel; Ghai, 2001, p. 211).
To understand the pressures and influence suffered by the Macau institutions and
judiciary, this chapter’s following sections discuss relevant characteristics of the legal and
judicial systems of mainland China.

II.3. The First System: Legal and Judicial Systems of Mainland China

II.3.1. Contemporary Role of law in the Chinese Society

Recent works have been pointing out the ambiguity of the role that law is playing in
Chinese society. Choukroune (2015) examines the tensions between a “language of rights”, or
the attempt of society members to exercise rights legally proclaimed, and the politics of law, or
the Chinese government’s use of repression and non-implementation of the rights itself created.

13

See: Liu; Liu, 2001-2002 and Komaiko; Que, 2009 (particularly Chapter 3, The rule of law).
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Lee (2007) underscores the contradictions within the Chinese government in terms of
the use of law, the existing differences in the use of the law in the developing southern provinces
and the economically declining northern provinces, and the dilemma between a “rule of law”
and a “rule by law”. Through his study about labor and peasant related protests in China, Lee
argues that, “All these struggles tend toward a convergence on the law as the terrain of
refashioning state-society relations, class and citizenship formation, and collective mobilization.
(…) popular insistence on using the law, working through legal and bureaucratic channels,
while equally readily breaking the law, taking to the street, and assailing official corruption for
violating the law and justice (2007, p. 236-237).
Ji points out that, “Nothing other than the modern rule-of-law order can both restrain
power and strengthen authority, protect liberty and maintain unity” (2014, p. 307). For him,
“there is no other institutional alternative to carry the “Chinese Dream” than the rule of law and
democracy” (ibid., p. 310). He sustains that China’s transition to a market economy became a
strong force behind the development of the rule of law in China: “The transition to a market
economy and the diversification of society have created and internal demand for administering
public affairs in accordance with the law, which becomes an incentive for building a Rechtsstaat”
(Ji, 2014, p. 306). Moreover, “Now that China is already in its path to a market economy,
pluralization, and internationalization, the new power structure and system of authority will
have to be adjusted to this demand of social development” (ibid., p. 307).
The following sections expand this overview of the scholarly debate about the current
ambiguity of the role of law in Chinese society and about the way that law is being used to
protect rights or to maintain government control.
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II.3.2. Legal and Judicial Systems with “Chinese Characteristics”

This section’s title uses part of a common expression that refers to the politicaleconomic system of China: “socialism with Chinese characteristics”. By this expression, the
Chinese officials, scholars and public have been pointing out that China is not a capitalist
country while it also does not follow traditional conceptions of socialism, which were
historically implemented or derive from the writings of Marxists. Hence, officials can say that
China has a market economy, which is important particularly after the country joined the World
Trade Organization in December 2001, but still justify to certain audiences the need for the
Communist Party’s authority and the government’s discourses filled with socialist mottos.14
This “suffix”, “with Chinese characteristics”, became popular and widely-used in
many other circumstances and contexts, whenever there was a purpose to point out the
peculiarities of Chinese institutions, structures, behavior, values, and political, cultural and
economic models.
By adopting the expression, Chinese officials created a useful tool to distinguish
China’s institutions from the ones of elsewhere, avoiding comparisons, and amplifying their
space of action under the umbrella of classical institutions that could be politically used in
opposite ways. For instance, one could ask, “Does China have rule of law?”, and get replied,
“Yes, it does, and it does so even formally”. However, if criticism directed at the rule of law in
China occurs, officials can argue that the critics are using invalid grounds for comparison, since

14

Ji wrote on the process used by the Communist Party to build a unified and national system of political authority:
“The Chinese Communist Party (CPC), as a powerful integrative force, freed individuals from consanguinity and
geographically based bonds and communal relations by reorganizing them into a unified power structure, to the
extent that the combination of charismatic leadership, with revolutionary ideology effectively forging individual
banding and mass mobilization, was set up as the new authority, or as the substitute for institutional authority” (Ji,
2014, p. 307).
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the rule of law in China has “its own characteristics” and one cannot really compare or treat
two different models as if they were the same.
The expression “socialism with Chinese characteristics” was introduced to the
preamble of the 1982 Chinese Constitution15 in one of its amendments in 1993 (Amendment
Two of the Chinese Constitution, approved on March 29, 1993, by the 8th National People’s
Congress at its 1st Session).16In 2004, a new expression entered into the scene: “Chinese-style
socialism” (Amendment Four of the Constitution, approved on March 14, 2004, by the 10th
National People’s Congress at its 2nd Session). The change suggests that the Chinese socialism
is not an appropriation of a model which already existed. It is the result of an original creation,
which is still being developed, by the people of China and their leaders.
Hence, the current Constitution’s preamble states that the country follows the
“Chinese-style socialism” and draws a historical evolutionary line describing the “march
toward socialism” in China.17

II.3.3. Chinese Rule of Law

Scholars have argued that there is no significant rule of law in mainland China,
although changes are being noticed (Cottrel; Ghai, 2001, p. 211; Liu; Liu, 2001-2002, passim;

China has had four Constitutions since the foundation of the People’s Republic of China in 1 st October 1949.
Those of 1954, 1975, 1978 and 1982. The latest and current one was approved and promulgated in December 4,
1982.
16
For the current Constitution of China and its latest amendments, see: “Constitution”. The National People’s
Congress of the People’s Republic of China, http://www.npc.gov.cn/englishnpc/Constitution/node_2825.htm, 15
Oct. 2018.
17
For the preamble, see: “Constitution of the People’s Republic of China”. The National People’s Congress of the
People’s Republic of China. 14 Mar. 2004, http://www.npc.gov.cn/englishnpc/Constitution/node_2824.htm, 20
Oct. 2018.
15
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Sida Liu 18 , 2006, passim; Peeremboom, 2002, passim). In fact, “As recently as 1997, the
Chinese government refused to use the phrase rule of law in any official capacity. There was a
serious internal debate about whether or not it was acceptable, or wise, to subordinate the party
to law, even if only in rhetoric” (Komaiko; Que, 2009, p. 88).
The laws and the operation of courts in China remain in a process of reconstruction
and reform (Xingzhong, 2010). The Cultural Revolution, from 1966 to 1976, has largely
dismantled the country’s legal order. Sida Liu summarizes that process:

Originating from reflections on the severe consequences of the breakdown of legal
institutions during the Cultural Revolution (…), China’s legal reform since the late 1970s
is officially labeled the “construction of the legal system” (fazhi jianshe). A notable
mission of this ongoing reform is “to convoy the construction of the economy” (…).
Consequently, there has been a massive promulgation of laws and regulations in China in
the past two decades, and the scope of laws has extended to almost every aspect of
Chinese society (…). The legal institutions in the judiciary have experience a similar
convergent process. Efforts were made to make courts of all levels display a rational and
professional outlook in the Western sense. Court procedures have become more formal
and predictable along with the promulgation of the 1990 Administrative Procedure Law,
the 1991 Civil Procedure Law and the 1996 Criminal Procedure Law; symbolic measures
like the judge’s gown and gavel were introduced and then added local meanings (…)
(Sida Liu, 2006, p. 81). 19

18

The full name of this author, Sida Liu, will be used to facilitate the differentiation between him and others with
the same family name, Liu.
19
Sida Liu (2006) gives an account of the legal reform in China, its influence (or lack thereof) in the actual work
of lower courts in China, and the way that these courts’ work is adjusted to increase their legitimacy at the local
level. For the judicial reform in China, see: Ji, 2013, p.185-220.
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The same author underscores the opposite forces behind and the difficulties involving
lower courts in this process of legal reconstruction:

The legal reform since the late 1970s has triggered double consequences: while the lower
courts gain global legitimacy by appearing to conform to norms of judicial rationality,
they also gain local legitimacy by violating these global norms in practice and conforming
to local norms of justice through various means of conciliation, even when doing so often
involves bending the rules (Sida Liu, 2006, p. 76).

Many sectors and activities are also being regulated for the first time. This new demand
for regulation is due to China’s opening since the 1970s which led to increasing international
trade, alongside its growing intervention in world affairs. China’s growing cosmopolitanism
meant that its legal system could not simply be a reconstruction from the legal reality that
existed before the Cultural Revolution. It is being, instead, increasingly and newly constructed.
This new construction suffers the influence of various sources, and some scholars sustain that
such legal system is not originally “Chinese”. Chen’s arguments illustrate this point:

Since the inauguration of the economic reform policy in the late 1970s, laws, the majority
of which deal with civil and commercial relations in the PRC, have been produced
massively in quantity and rapidly in time. More and more Western legal institutions,
methodologies, structures, concepts and terminologies have found their way into Chinese
legal theories as well as into recently enacted legislation. As a result, and despite official
claims that a system of socialist law with Chinese characteristics is being established, the
present Chinese law is neither Chinese nor socialist. It is an odd mixture of Western laws
operating in a very different political and cultural context. (Chen, 2009, p. 92)
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The Chinese central government’s current position is that the rule of law in the
mainland is still insufficient and problematic. The Information Office of the State Council of
the People’s Republic of China published a booklet in 2008, “China’s efforts and achievements
in promoting the rule of law”, which gives the following account:

China’s legal construction is still facing some problems: The development of democracy
and the rule of law still falls short of the needs of economic and social development; the
legal framework shows certain characteristics of the current stage and calls for further
improvement; in some regions and departments, laws are not observed, or strictly
enforced, violators are not brought to justice; local protectionism, departmental
protectionism and difficulties in law enforcement occur from time to time; some
government functionaries take bribes and bend the law, abuse their power when executing
the law, abuse their authority to override the law, and substitute their words for the law,
thus bringing damage to the socialist rule of law; and the task still remains onerous to
strengthen education in the rule of law, and enhance the awareness of law and the concept
of the rule of law among the public. (Information Office of the State Council of the
People’s Republic of China, 2008, p. 59)

Thus, the government acknowledges serious problems, and this could be interpreted
as an indication that they are to be solved. It is important, however, to read the document further
and to note the messages it contains:

(…) the following principles must be observed to carry out the fundamental policy of
governing the country by law: adhering to the leadership of the CPC, the people as the
masters and ruling the country by law, ensuring that the CPC always plays the role as the
core of leadership in directing the overall situation and coordinating the efforts of all
quarters in legal construction, ensuring the people’s position as masters of the country
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according to the prescriptions of the Constitution and the law, and making sure that all
work is carried on according to law; persevering in focusing on both construction and the
rule of law, continuously improving the legal system in the light of the objective needs of
economic and social development, and making legal construction serve economic and
social development as well as the construction of a harmonious society; striving for
rooting the legal construction in the reality of Chinese society, drawing on valuable
foreign experience for reference while basing our efforts on China’s actual conditions
without copying indiscriminately other countries’ legal systems or political mechanisms
(…). (Information Office of the State Council of the People’s Republic of China, 2008,
p. 59-60) [no emphases in the original]

The first relevant message is adherence to the Communist Party. Furthermore, it should
be noted that legal construction is to serve economic and social development and a “harmonious
society”; and that foreign legal models and political mechanisms are simply a reference that
may or may not be used. The expression “governing the country by law” suggests the intention
to improve the rule by the party. In other words, the party and its members should adopt legal
means to rule instead of extra-legal means. Choukroune argues in a similar way: “What matters
most is protecting the smooth working of society as a whole and the regime’s survival. (…)
what is fundamental is to uphold the authority of the State and its apparatus” (2015, p. 21).
A later document, “The Socialist System of Laws with Chinese Characteristics” (2011),
published by that same Information Office, reinforces the previous messages. Its foreword
states that:

Governing the country by law and building a socialist country under the rule of law is a
fundamental principle for the Communist Party of China (CPC) to lead the people and
effectively govern the country. We need to bring into being a socialist system of laws
with Chinese characteristics so as to ensure there are laws to abide by for the carrying on
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of state affairs and social life; this is a precondition and foundation for us to implement
the fundamental principle of the rule of law in all respects, and an institutional guarantee
for China’s development and progress. (…) For over 62 years, particularly since the
policy of reform and opening up was adopted in 1978, the CPC has led the Chinese people
in making the Constitution and laws. (…) by the end of 2010 we had put in place a
socialist system of laws with Chinese characteristics, which is based on the conditions
and reality of China, meets the needs of reform, opening up and the socialist
modernization drive, and reflects the will of the CPC and the Chinese people. (…) The
socialist system of laws with Chinese characteristics is a legal foundation for socialism
with Chinese characteristics to retain its nature, a legal reflection of the innovative
practice of socialism with Chinese characteristics, and a legal guarantee for the prosperity
of socialism with Chinese characteristics. (Information Office of the State Council of the
People’s Republic of China, 2011, foreword)

The link between “rule by law” and “rule of law” have implications for the operation
of courts in the mainland. Landry sustains that, “Authoritarian systems rely on courts because
formal legal institutions are expected to bring legitimacy to decisions that may not be fair or
equitable” (Landry, 2008, p. 207). The development of the rule of law in the mainland can be
seen, as a result, restricted by a contradiction: “(…) formal institutions have been introduced
by the state on a social terrain that seems highly unfavorable to the development of the rule of
law” (Landry, 2008, p. 209).
With a view that improving the “Chinese rule of law” is a necessary step for further
democratic reforms, Ji noted how the 2012’s 18th National Congress of the Communist Party’s
report emphasized the “rule of law thinking” (fazhi siwei) and the “rule of law style” (fazhi
fangshi) to handle the relations between reform, development, and stability (2014, p. 314). After
illustrating how these two broad notions can be converted into concrete changes, such as having
judicial openness, Ji summarizes his argument: “China has seemingly reached a fundamental
consensus over ‘a rule of law democracy,’ where the remaining issue is how to put into practice
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the plan from the rule of law to democracy, so as to achieve a soft landing for political reform”
(2014, p. 315).

II.3.4. Legislatures

In contrast with other models, especially those from Western countries, China’s
legislatures are formally more powerful. Formally, they are state organs with supreme political
power that regulate and supervise the other organs, including the judiciary at all respective
levels. They exercise the “people’s power”, in accordance with the current Chinese Constitution
of 1982 (Article 2): “All power in the People's Republic of China belongs to the people. The
organs through which the people exercise state power are the National People’s Congress and
the local people's congresses at different levels”. In China’s political structure, the National
People’s Congress is the supreme organ of state power and its permanent organization is the
Standing Committee, which exercises legislative power and plays an important role concerning
the special administrative regions of Macau and Hong Kong.20
Although officially holding more power than executive or judiciary organs, the
legislative organs are weak because they function, to a higher or lower degree, as “legitimacy
providers” for the executive authorities, Also, “oftentimes, the key parameters of a law will
only be alluded to within the text as something to be determined by administrative regulation”
(Komaiko; Que, 2009, p. 70). Hence, Chinese laws heavily rely on administrative regulations
for meaning and “(…) do not possess the attribute of clarity required by formal legality because
an understanding of legal obligations is often not clearly forthcoming from textual analysis, but
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See Chapter V.
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is only available by consulting numerous bureaucracies” (Komaiko; Que, 2009, p. 71). These
authors identify problems due to the high-degree of indeterminacy in the Chinese statutes:
“Reliance upon administrative bureaucracies for interpreting and enforcing the law undermines
the rule of law in three ways: unpredictability, corruption, and inefficiency” (Komaiko; Que,
2009, p. 72).
Various media 21 and scholarly papers, however, usually classify the actions of the
Chinese legislatures as being merely to “rubber stamp” decisions taken by the elite of the
Chinese Communist Party.22 Some argue that even the highest legislature, the National People’s
Congress, has always been intended to be the body that confirms and translates the policies of
the Communist Party into law. 23 Furthermore, all the members of the legislatures, both the
national one24 and the regional ones, gather once a year. Consequently, many of the deputies
are most of the time concerned with their own professional activities and are not well organized
to voice out the interests of collectivities.

For instance, see: “How China is Ruled: National People’s Congress”, Country Profile: China. BBC,
http://news.bbc.co.uk/2/shared/spl/hi/in_depth/china_politics/government/html/7.stm, 3 Nov. 2010. Chinese
media in English usually criticize such approach by the Western media. For instance, see: “Cabinet officials to
face inquiries. Legislature seeks to increase oversight of government”. People’s Daily. 10 Mar. 2010,
http://english.people.com.cn/90001/90776/90785/6913945.html, 20 Oct. 2010.
22
Although this view seems to be still the majoritarian one, there are other voices that draw a more complex
scenario in which the Chinese legislatures, at least the more local and regional ones, appear as having their own
voices, becoming important political forces. For instance, see the arguments raised on the provincial and county
level legislatures of Guangdong, Shanghai and Tianjin, in: Cho, 2009. See also: CHAO, Chien-Min. “The National
People’s Congress oversight: power and the role of the CCP”. The Copenhagen Journal of Asian Studies. No. 17,
2003, p. 6-30, http://cjas.dk/index.php/cjas/article/viewFile/11/15, 16 Oct. 2010.
23
Jiang, 2010, p. 12-46.
24
See Article 61 of the current Chinese Constitution: “The National People’s Congress meets in session once a
year and is convened by its Standing Committee. A session of the National People’s Congress may be convened
at any time the Standing Committee deems it necessary or when more than one-fifth of the deputies to the National
People’s Congress so propose” (Article 61, The People’s Republic of China Constitution).
21
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II.3.5. Democratic Centralism: Cooperation Rather than Separation of Powers

The Chinese-style socialism 25 is based, as other historical forms of socialism and
communism organizations, on the principle of democratic centralism (or the principle of the
unity of deliberation and execution). This is expressly provided in the Chinese Constitution,
Article 3:

The state organs of the People’s Republic of China apply the principle of democratic
centralism. The National People’s Congress and the local people's congresses at different
levels are instituted through democratic election. They are responsible to the people and
subject to their supervision. All administrative, judicial and procuratorial organs of the
state are created by the people's congresses to which they are responsible and under whose
supervision they operate. The division of functions and powers between the central and
local state organs is guided by the principle of giving full play to the initiative and
enthusiasm of the local authorities under the unified leadership of the central authorities
(Article 3, Constitution of the People’s Republic of China) [no emphases in the original]

Due to this principle, there is a greater focus on the cooperation of the branches of
government on behalf of following certain goals (i.e. a “harmonious society”) and decisions,
instead of separation of powers and checks and balances. Deriving from this principle, there are
various legal norms26 providing that mainland courts and judges must answer to the organ of
state power from which the specific laws being applied are derived. They must also report their
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The amendment of the Chinese Constitution incorporating such expression was approved in 2004 (Amendment
Four of the Constitution, approved on March 14, 2004, by the 10th National People’s Congress at its 2nd Session).
26
For instance: Articles 126 and 128 of the Constitution of China of 1982; Article 17 of the Organic Law of the
People’s Courts, as amended in 2006; Article 8 of the Law on the Supervision by the Standing Committees of
People’s Congresses at Different Levels of the People’s Republic of China of 2006.
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work to the organ that created the legislation for review. 27 Article 128 illustrates such
requirements providing that: “The Supreme People’s Court is responsible to the National
People’s Congress and its Standing Committee. Local people’s courts at different levels are
responsible to the organs of state power which created them” (Article 128, The People’s
Republic of China Constitution).

II.3.6. Judicial Review

Article 5 of the current Chinese Constitution provides for the uniformity of the legal
system and for the superior position of the Constitution:

The State upholds the uniformity and dignity of the socialist legal system. No laws or
administrative or local regulations may contravene the Constitution. All State organs, the
armed forces, all political parties and public organizations and all enterprises and
institutions must abide by the Constitution and other laws. All acts in violation of the
Constitution or other laws must be investigated. No organization or individual is
privileged to be beyond the Constitution or other laws. (Article 5, The People’s Republic
of China Constitution)

27

For more on the topic, see: Chen (2004). Also, in many parts but particularly the chapter 7, section E, of Jiang,
2002; Ji, 2013.
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The above provisions do not lead, however, to the review of constitutionality of laws
by the mainland courts. Even the highest court in the mainland, the People’s Supreme Court28,
cannot review the constitutionality of laws passed by the National People’s Congress. Jiang
explains:

(...) the Supreme People’s Court derives its power not from the Constitution but from the
NPC [National People’s Congress]. (...) The Supreme People’s Court is subordinate to
the NPC. (...) Further, the power to interpret the laws rests with the NPC Standing
Committee. The Supreme People’s Court can offer guiding views only on how to apply
the law. The subordination of the Supreme People’s Court to the NPC most visibly shows
that China does not follow the separation of powers doctrine. (Jiang, 2002, p. 140-1)

Given the special features of the legal and judicial systems under the Chinese style of
socialism, the decisions of the courts do not usually contain references to the articles of the
Constitution, or, similarly, the courts have not accepted arguments directly based on those
articles. Based on interviews conducted with Chinese legal professionals, Komaiko and Que
have drawn an inverted pyramid to represent the actual hierarchy of norms in mainland (2009,
p. 124). In their pyramid representation, one finds the “local regulations” at the very top, the
“nationwide laws” at the middle, and the “Constitution” at the bottom, rather than the other way
around (ibid.).
The constitutional review of laws is, thus, “(…) entirely a matter internal to state
lawmaking bodies, concerning which the Supreme Court does not even have the right to suggest
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There is another translation for the name of this court in English. The preferred translation here follows
government documents in English, where the name “People’s Supreme Court” is mostly used. However, the other
translation, “Supreme People’s Court”, will also be seen here in quotations, to be loyal to the original source.
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a review” (Ji, 2014, p. 322). The “loyalty” of courts is due to the legislatures, which issue the
laws. At the top of the system, the People’s Supreme Court owes its loyalty to the National
People’s Congress and its Standing Committee, which have the power to supervise the Court
and hold the original power to interpret the law. This has not always happened, though. For a
period, the Court changed. Zang writes:

In the 2001 Qi Yuling case, the Supreme People’s Court played an active role in citing
the text of the Constitution, for the first time in the history of People’s Republic. Huang
Songyou29, then Vice President of SPC, was an advocate of Marbury v. Madison (1803),
where the United States Supreme Court established the power of judicial review. (Zang,
2010, p. 82) [no emphasis in the original]

In the refereed case, the Court indicated, thus, that the Constitution could be directly
applied in resolving litigation and that it has some authority toward the protection and
enforcement of constitutional provisions.30 This perspective did not last for long though. In
December 2008, a decision of the People’s Supreme Court officially nullified the said judicial
interpretation, without any formal reason being given (Jin, 2009, p. 9). Such nullification is
possible, because as Castellucci writes, “If the quality of court services and the level of
enforcement of the law in China are definitely improving, still precedents do not matter much

In October 2008, Huang Songyou, former Vice-President of the People’s Supreme Court, was expelled from the
party and lost his position as judge. So far, he has been the highest Chinese judge convicted for corruption. He was
condemned to a life in prison in January 19, 2010. See: “Ex-Vice-Presidente do Supremo condenado a perpétua
na China” [“Former Vice-President of the Supreme condemned to life in China”]. Jornal Tribuna de Macau, 20
Jan. 2010, p. 16.
30
See also: Cai, 2005. p. 1-29.
29

29

in China, decisions are not easily available, the People’s Procuratorates may ask for retrials at
a later stage” (Castellucci, 2007, p. 158).
At the other levels of the judiciary, there were also cases where courts decided to apply
the constitution directly. One of them was decided by a grassroots court (People’s Court of
Xinye County, Henan Province), on 26 June 2003. In their decision, the court’s judges directly
quoted the Constitution’s article on the right of education and, thus, “judicialized the
Constitution” (Ji, 2014, p. 324).
The appeal for the introduction of judicial review has started though, by way of arguing
that it is a necessary step for strengthening a controlled political reform in China, and the rule
of law as a needed new system of authority: “(…) judicial review on unconstitutional laws and
regulations, as well as unlawful administrative acts, should be introduced, so as to enhance the
authority and efficacy of the judiciary, which can eventually contribute to the achievement of
judicial independence in reality” (Ji, 2014, p. 308). Ji also points out that, “judicial review,
reasoning, and judgment will as much restrain the legislative and executive powers as play the
role of integration and legitimation, in which sense democratic election, plus checks and
balances at various levels and by diverse means, can build a new power structure” (ibid.).31

II.3.7. Judiciary’s Independence and Relation with the Communist Party

There is no high degree of independence for the judiciary in the mainland, despite a
constitutional provision proclaiming the independence of courts. This provision is: “The

For further details about his arguments for a judicial review of laws by upholding the Chinese Constitution’s
norms and principles, see: Ji, 2014, p. 321-327.
31
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people’s courts shall, in accordance with the law, exercise judicial power independently and are
not subject to interference by administrative organs, public organizations or individuals”
(Article 126, Constitution of the People’s Republic of China).
The arguable lack or restrictions to that independence are neither malfunctions of the
system, nor a violation of that Constitutional provision, though. Article 126’s constitutional
guarantee of independence of courts is restricted by other provisions and principles (such as
that of “democratic centralism”32), which are different from those of classical Western thought.
The courts’ purpose is to guarantee the “correct application of the legislation”, and this is
understood considering primary official principles (most importantly, the adherence to the
leadership of the CPC33).
The tactic is to declare that courts are independent, but “in accordance with law”. The
law contains several broad open-texture expressions34 that can restrict that independence as well
as people’s rights. Consequently, it is necessary to know what the primary principles of the
Chinese legal system and the content of the law are to discuss the contours of the judiciary’s
independence.
The mainland’s courts usually play the political role of supporting the Communist
Party’s policies and they are usually regarded as appendices of the legislative institutions
(Articles 3, 126, 127 and 128 of the Chinese Constitution35; Castellucci, 2007; Cottrel; Ghai,
2001; Sida Liu, 2006; Jiang 2010, Peerenboom, 2010). Landry argues that, “there is no pretense

Inscribed in Article 3 of the Chinese Constitution. See the discussion in Section II.3.5, “Democratic Centralism:
Cooperation Rather than Separation of Powers”, within this chapter.
33
As for lawyers in the mainland, article 1 of the Law of the People’s Republic of China on Lawyers provides that:
“This law is enacted in order to (…) ensure the correct implementation of law, and to enable lawyers to play a
positive
role
in
the
development
of
the
socialist
legal
system”,
China
Court,
http://en.chinacourt.org/public/detail.php?id=100, 15 May 2011.
34
Such as “good faith”, “the spirit of the legislator” and “reasonably”.
35
For these provisions, see: “Constitution”. The National People’s Congress of the People’s Republic of China.
http://www.npc.gov.cn/englishnpc/Constitution/node_2825.htm, 15 Oct. 2018.
32

31

of judicial independence (…)” (2008, p. 207). A central idea of the mainland’s political system
concerns the cooperation of the government branches on behalf of following certain goals (e.g.
a “harmonious society”) and policies, rather than on separation of powers and checks and
balances. Liu and Liu sustain that “(…) the Chinese judiciary is deeply integrated into the
Chinese Communist Party, which greatly increases the possibility of political interference” (Liu;
Liu, 2001-2002, p. 222).
Judges in the mainland can be, and it is usual for them to be, members of (or nominated
by) the Communist Party. This includes judge Wang Shengjun, the President of the PSC. He
was nominated on March 2008, despite not having formal legal education, after having
occupied prestigious positions in the Communist Party. He had been the Deputy Director of the
Central Committee for Comprehensive Management of Public Security as well as a member of
the 15th Party Central Commission for Discipline Inspection (Choukroune, 2015, p. 14).
Judges who are Party members are under the control and can be punished under the
Party’s rules of conduct. The most relevant case was the expulsion from the party of judge
Huang Songyou in October 2008. He was then the Vice-President of the People’s Supreme
Court. Besides the expulsion from the party, he lost his position as judge and was convicted for
corruption. He was condemned to a life in prison in January 19, 2010.36
The influence of the party on nominating and promoting or not judges happens through
various ways, and, as a result, interferes with the adjudicative process. Sida Liu37 describes one
way:

So far, he has been the highest Chinese judge convicted for corruption. See: “Ex-Vice-Presidente do Supremo
condenado a perpétua na China” [“Former Vice-President of the Supreme condemned to life in China”]. Jornal
Tribuna de Macau. January 20, 2010, p. 16.
37
To differentiate this author from others, here referred and whose names are also “Liu”, the given name and
family name of this author will be used throughout the text.
36
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Beneath the appearance of the formal structure, the operation of the Chinese judiciary is
highly influenced by its administrative ranking system. Chinese courts are organized like
a formal bureaucracy with a finely differentiated hierarchy of ranks, so that among the
judges there is an underlying hierarchy that belies the judges’ supposed equality when it
comes to adjudication. (…) similar to government officials, judges are designated and
regulated according to their administrative ranks. This administrative system also
provides a channel for other external influences (e.g., from the local government, from
the police and procuratorate, etc.). I differentiate the administrative influence on the
judicial process into formal and informal influences. (Sida Liu, 2006, p. 91-2)

Choukroune reveals another way by which the party is in control of the judiciary: “(…)
the Standing Committee of the CPC Political Bureau is to be the body really in charge of justice,
through the establishment of a coordinating group on judicial reform (sifa tizhi jizhi gaige).
Through this group and the Party’s discipline inspection commissions, the entire judiciary
apparatus (prosecution, judges, ministry and even the police) is subject to the Party” (2015, p.
14). She sustains that the judiciary’s close relation with the Party jeopardizes the judicial
system’s development, professionalization and modernization: “(…) the Party’s interference
remains too strong for the acclaimed modernisation to have real effect” (Choukroune, 2015, p.
13).
Another feature of the judicial system in the mainland and that favors a lack of
accountability refers to the publicity of decisions. In the mainland, not all decisions are
published and made accessible to the general public. Only those the authorities consider to be
examples to be followed are made available. These exemplary decisions are usually prepared
in cases that attracted great attention and repercussions. 38 Article 125 of the Chinese
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See: Liu; Liu, 2001-2202, passim.
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Constitution provides for the publicity: “All cases handled by the people's courts, except for
those involving special circumstances as specified by law, shall be heard in public. The accused
has the right of defense” (Article 125, Constitution of the People’s Republic of China).
Due to the characteristics of the Chinese judiciary and rule of law discussed, any debate
on whether judges have or not, and should have or not, a creative role when interpreting norms
loses great importance. Such debate matters because of its link with the doctrine of separation
of powers, according to which the branches of political power limit and control the exercise of
the authority of the other. In the mainland, where all branches are to work in the same tune,
there is no point in debating whether the judges are or not “the mouth of the law”. Once it is
known that the mainland judges shall cooperate and act as sort of comrades of the Legislative
and the Executive (which are also intertwined), the other political actors would not need to
criticize an “activist” judiciary.
An exception to this argument would occur only if the judges start to follow a direction
that is not consistent with the party’s policies. In other words, if the judges create norms while
adjudicating or chose interpretations that are not aligned with the guidelines of the party. They
might become, then, “activists” in the eyes of the party, to whom these judges would be
trespassing the limits of their authority. But, in such a case, punitive measures could be
undertaken against the judges and, since the legislative organs hold the legitimate interpretive
power, they could reverse the interpretation chosen and declare the judges’ decision “wrong”.
Ultimately, thus, a “correct decision” is one that follows the official view of the other powers,
while any other would be seen as “wrong”.
Hence, even in the case that all existent interpretive models within the field of theory
of law pointed at one decision, this could still not be a “correct decision” if it was against the
wishes of the party.
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II.3.8. Legal Profession

It is relevant to know about the professionals who participate in the legal field,
including judges, procurators, and lawyers. They apply the laws and supervise their
implementation.
Choukroune argues that the repression and limitations imposed on legal professionals
along with the absence of an independent judiciary prevent any evolution in favor of the rule of
law and the genuine implementation of rights (2015, p. 11). When discussing the development
of the legal profession in China, Komaiko and Que wrote: “It is the uncontroversial position of
this book that the rule of law in China is weak. This position will be justified from two
approaches: cause and effect. What is meant by effect is the inability of the law to guide the
behavior of the citizenry. What is meant by cause is the shortcoming of each of the three themes
of the rule of law” (Komaiko; Que, 2009, p. 59).
Regarding the qualification and number of legal professionals, the number of those
receiving formal legal training have been increasing. Zang offers the following statistics:

In 1979, when law practice was reinstated, there were only 212 lawyers in the country.
Victor H. Li had called China’s legal system as “law without lawyer.” By the end of 2008,
according to the China Law Society, the number of lawyers in China has reached 156,710,
law firms 14,467. The number of law schools or law departments has reached 610, with
more than 400,000 students enrolled. In the wake of the sixtieth anniversary of founding
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of the People’s Republic, the number of judges has reached three hundred thousand, and
the number of courts at various levels has reached 3,561. (Zang, 2010, p. 80) 39

The number of legal professionals found by Komaiko and Que also point in the same
upwards direction: “In 1980 there were only a handful of educational institutions that taught
law. Today there are hundreds. (…) In 1980 there were roughly three thousand lawyers in the
entire country. Today there are roughly 121,000. In only thirty years, the bar has grown
fortyfold!” (2009, p. 129). This significant growth explains the authors following statements:
“There is an exciting aura of newness surrounding the legal profession in China. The entire
profession is only thirsty years old! There is no such thing as a stuffy old law firm or an aged
and entrenched partner. Every law firm, law school, partner, professor, course, textbook, and
so on, has no more than thirty years of history” (2009, p. 91). Also, “there are roughly two
hundred universities in China that grant bachelor’s degrees in law (…). The number of law
schools has exploded in the last ten years in response to surging interest in legal education”
(idem, p. 101). The authors point out the existence of some issues though, regarding such fast
changes in the legal environment:

The rapid growth of law schools has given rise to concern about the quality of legal
education, and rightly so. There are not enough qualified law professors to go around.
Many schools do not have adequate peripheral resources such as law libraries and legalinformation systems. (…) This is not to say that all law schools have such problems, or
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For more information on the topic, see also chapter 8, The legal profession: the quest for independence and
professionalism, in: Peerenboom, 2002, p. 343-393. One should also see: Komaiko; Que, 2009.
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even the majority. But this set of problems is real, and it affects the whole field.
(Komaiko; Que, 2009, p. 101)40

It is not necessary to hold a law-degree to become a lawyer or to have any legal
profession in the mainland: “What is truly surprising is that not only does the Chinese bar exam
not require a graduate degree in law, it does not even require a bachelor’s degree in law. All
that is required to sit for the exam is a four-year bachelor’s degree in any subject” (Komaiko;
Que, 2009, p. 103).41
Regarding the requirements and formation of legal personnel to compose the judicial
structure, Sida Liu writes: “Despite many criticisms of the low professional quality of Chinese
judges (…), the education and professional training of the judicial personnel have been
gradually improving during the past two decades. (…) traditionally China has neither
specialized judges (…) nor formal legal profession (…)” (Sida Liu, 2006, p. 82). Sida Liu’s
work focuses on one court and its transformation in time. He does, however, relate that
individual local court with the generality of courts in the mainland’s judicial context. He points
out that, after the Cultural Revolution, army veterans and transferred officials became judges
in many courts. They had no law degree or legal background (2006, p. 82-3). He suggests that
his findings mirror a transformation in the Chinese courts, “(…) from a military instrument of

40

During his period of over ten years in China, this author has observed that many of the law professors in second
or third-class universities in the smaller cities in the mainland did not have formal legal education or training.
Many obtained certificates from short-term and area-specialized legal courses that would legitimize them to teach
in law schools. The explanation usually given for this phenomenon is that there were simply not enough legal
academics or legal professionals to teach law. The author has met law professors from those lower-ranked
universities whose major university training was in Botany, English literature, Social Sciences and so forth. For a
portrait of the transformation of legal education and its quality in the mainland, see: Minzner, 2013.
41
The legal requirements for becoming a lawyer in China can be found in the Law of the People’s Republic of
China on Lawyers, particularly on articles 2; and 5 to 11. See: China Court,
http://en.chinacourt.org/public/detail.php?id=100, 15 May 2011. For a discussion about the requirements to
practice law in the mainland, see: Komaiko; Que, 2009, p. 103-107.
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proletarian dictatorship to a professional legal institution, or at least, the image of a professional
legal institution (2006, p. 83).42
Komaiko and Que confirm Sida Liu’s arguments: “When the legal profession was first
revived in 1979, the channels for entry into the profession were confusing and irrational. There
were low educational requirements or, in some cases, no educational requirements. People were
specially invited to join the bar, judges were fashioned out of generals, and prosecutors were
drawn from party rank and file” (Komaiko; Que, 2009, p. 107). Moreover, more personnel are
currently needed because “in contrast with the situation in 1978, virtually every Chinese county
(or district) now has a functioning court” (Landry, 2008, p. 213).
To become a judge, one needs to follow the initial steps required to become a lawyer
before being eligible to take position in the bench. Komaiko and Que describe the process:

Judicial aspirants must get a bachelor’s degree from a four-year college, pass the bar
exam, and work for one year to earn a lawyer’s license. For an individual who is interested
in the bench, it makes more sense to spend that year working in a court rather than in a
law firm. There are a variety of entry-level positions in the courts. (…) Individuals who
work in such positions for one year will receive a lawyer’s license. After (…), they are
eligible for elevation to the bench. This process can vary substantially from one court
district to another. In developed jurisdictions with a high number of lawyers per capita,
competition for judgeships is very intense. (…) Where there is more competition, there is
a more formalized and demanding application process; (…) In the end, all decisions
regarding human resources are subject to the discretion of the president of the local court,
who is appointed by the local people’s congress. (Komaiko; Que, 2009, p. 106). 43
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For further details about the recruitment of personnel, judges and non-judges, to work in the judiciary, see: Sida
Liu, 2006, p. 82-88.
43
For the detailed legal requirements to become a judge, see: “The Judges Law of the People’s Republic of China”,
China Court, http://en.chinacourt.org/public/detail.php?id=2692, 15 May 2011.
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The following section explores important aspects of the court composed by the
highest-level judges in the mainland: The People’s Supreme Court.44 It offers an overview of
its historical development and role in the mainland’s judicial and political context.

II.3.9. The People’s Supreme Court: Development and Role

From the founding of the People’s Republic of China, in 1949, until 1954, the Court
has acted implementing the official policies of the central government and the Communist Party
of China. The degree of this implementation has varied, though (Jin, 2009, p. 5). Such variation
has been related to a few important factors. Among them: a lack of formal regulation, given an
insufficient number of laws; and the vagueness of the existing laws. To a certain extent, these
two factors are still present. 45 Lubman argues that, “(…) given the novelty of the legal
institutions created or revived since the late 1970s, it is no wonder that their development has
been limited, hesitant and uncertain” (1999, p. 2).
Jin highlights the important role played by the People’s Supreme Court (PSC) against
the historical backdrop of the mainland’s legal order in the last decades:

In the past 30 years from December 1978 to present, strengthening the socialist legal
system has become one of the most important tasks of the central government and a

There is another English translation for the name of this court, which is “Supreme People’s Court”. The
translation chosen here follows official government documents where the name “People’s Supreme Court”. Direct
quotations will keep the original terms though.
45
See: Peerenboom, 2002. Similarly: Lubman, 1999 (particularly chapters 5, 6 and 7).
44
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relatively complete legal system has come into being step by step. However, due to the
disastrous impact of the Cultural Revolution upon the legal profession, legal education
and legal research on the one hand, and the fast and drastic change in the social and
economic life on the other hand, the laws are often drafted in a vague and abstract way,
sometimes deliberately, so as to make room for its further development, sometimes
simply out of insufficient drafting capability. Therefore the SPC [Supreme People’s
Court] has been again heavily relied on to come up with more specific and workable rules
to implement the laws, correct the mistakes the legislator sometimes make, or implement
the policies of the CCP and the government in a more flexible and efficient way. (Jin,
2009, p. 5)

The passage reveals the importance of the People’s Supreme Court in the specification
of laws and in the implementation of government policies. According to the Provisions on
Judicial Interpretation of 1997 and of 2007, promulgated by the PSC, “(…) the judicial
interpretations of the SPC are officially vested with the force of law and shall take effect on the
date of its publishing in the People’s Courts’ Newspaper or the Supreme People’s Gazette,
unless the judicial interpretation itself provides otherwise” (Jin, 2009, p. 6). These provisions
of 1997 and 2007 clear any doubts about the nature of the judicial norms arising from the PSC.
They have force of law and, depending on the issue and the kind of interpretation, this status
means that they have erga omnes effect.
This power to create judicial norms is not uncontrolled, though. The National People’s
Congress (NPC) and its Standing Committee supervises the SPC and holds the original
interpretive power of laws. The NPC stands as the supreme organ of state power. According to
the current 1982 Constitution and the so-called Supervision Law, the PSC also needs to report
to the NPC – institution that elects the PSC’s President46 – and to its Standing Committee.

“The National People's Congress exercises the following functions and powers: (…) (2) To supervise the
enforcement of the Constitution; (7) To elect the President of the Supreme People's Court” (Article 62, Numbers
2 and 7, The People’s Republic of China Constitution).
46
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Finally, the NPC can remove that president from the office, as provided by Article 63 of the
Constitution.47
The Constitution’s Article 67 describes the powers and main functions of the Standing
Committee. They include:

The Standing Committee of the National People's Congress exercises the following
functions and powers: (1) To interpret the Constitution and supervise its enforcement;
(…) (4) to interpret laws; (…) (6) to supervise the work of the State Council, the Central
Military Commission, the People's Supreme Court and the People's Supreme
Procuratorate; (…) (7) to annul those administrative regulations, decisions or orders of
the State Council that contravene the Constitution or other laws; (…) (8) to annul those
local regulations or decisions of the organs of state power of provinces, autonomous
regions, and municipalities directly under the Central Government that contravene the
Constitution, other laws or administrative regulations; (…) (11) to appoint or remove, at
the recommendation of the President of the People's Supreme Court, the Vice-Presidents
and Judges of the People's Supreme Court, members of its Judicial Committee and the
President of the Military Court; (Article 67, Numbers 1, 4, 6, 7, 8 and 11, The People’s
Republic of China Constitution)

Hence, the Standing Committee is the organ that delegates the power of interpreting
the law to the PSC. The Committee’s “legislative interpretation” (lifa jieshi) is the superior or
authentic interpretation. It includes interpreting the ordinary legislation as well as the
Constitution, as provided by the above Article 67, Numbers 1 and 4. The PSC remains, thus,
subordinate to the government and an instrument of the Communist Party to implement its
policies. To leave no uncertainties, it can be noted that:

“The National People's Congress has the power to remove from office the following persons: (…) (4) the
President of the People's Supreme Court” (Article 63, Number 4, the People’s Republic of China Constitution).
47
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First of all, the Supreme People’s Court is created by the NPC and exercises the trial
[judicial] power for the NPC. According to Chinese constitutional theory the Supreme
People’s Courts derives its power not from the Constitution but from the NPC. The NPC
delegates its trial power to the Supreme People’s Court. Just like the State Council, the
Supreme People’s Court is created to implement laws and decisions made by the NPC.
(Jiang, 2002, p. 140) [no emphasis in the original]

The NPC has, however, only one annual plenary session and the permanent power lies,
in fact, with its Standing Committee. The Committee’s members have the formal and actual
power, time, and resources that the NPC’s ordinary deputies do not have. The Committee’s
supervision over the government and the judiciary is done with the active support of the Party.
Jin illustrates this point:

On Dec. 25, 2007, President Hu Jingtao [sic] gave a speech at the National Conference
on Political-Legal Work convened by the party’s Central Political-Legal Committee,
saying that “In their work, the grand judges and grand procurators shall always regard as
supreme the party’s cause, the people’s interest and the constitution and laws”. Not long
after that, the “Three Supremes” has become the new guiding line of the judicial system.
(Jin, 2009, p. 11, note 32)

Because of the judges’ special duties (which includes to fulfill the Party’s interests), it
is important to note the process of writing the judicial opinions. They lead to the decision about
how to interpret the legal provisions and to issue judicial interpretations. The structure of the
PSC includes adjudicative divisions and a research office (Peerenboom, 2002, p. 284). These
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organs oversee the drafting of the judicial interpretation and “(…) are required to conduct indepth investigation, research the relating adjudicative practice and solicit opinions on a wide
basis when drafting a judicial interpretation” (Jin, 2009, p. 7).
The possibility of the PSC of soliciting outside opinions before issuing judicial
interpretations opens a way for external interference. Jin explains that, “When drafting judicial
interpretations concerning important interests of the people or difficult issues, the opinions and
suggestions from the whole society may be solicited when it’s approved by the executive vice
president or the president of the SPC” (Jin, 2009, p. 7). There was the case, for instance, in
disputes involving patent invalidity and patent infringement.48 Jin offers another example and
his comments:

And in the process of drafting judicial interpretations, the SPC not only solicits the
opinions inside the judicial system, but also from other relevant state organs. For some
important issues, for example, when the SPC was drafting a judicial interpretation
concerning the marriage law in 2003, the SPC published the draft of the judicial
interpretation in some newspapers and the internet to solicit comments and suggestions
from all walks of life. (Jin, 2009, p. 10)

This way of writing judicial interpretations, soliciting comments by a broad range of
actors, including the general public, may seem as a valuable feature of the judicial system. One
that seemingly favors democratic participation. However, comments that are received from
high-level government organs are likely to add pressure to judges, increasing the chances that

48

One of the landmark cases on these issues is Xu Wenqing v. Patent Re-examination Board from 2005. For a
reference, see: “Patent invalidity visited by the Supreme People’s Court”. China Law and Practice,
http://www.chinalawandpractice.com/Article/1692230/Patent-Invalidity-Visited-by-Supreme-PeoplesCourt.html?Print=true, 10 Oct. 2010.
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they will likely decide in conformity with those comments. 49 Jin points out the problems
involved in that potential participation of actors and entities in the PSC.

However, the participation of the public in such process is not guaranteed by law and it’s
up to the SPC to decide whether to take the suggestions and opinions of the citizens. Most
of the consideration, debate and discussion take place out of the sight of the public, thus
leaving room for special interest groups to exert certain influence upon the persons in
charge of the enactment in the SPC in various ways. Thereby the neutrality of the SPC is
endangered. (Jin, 2009, p. 10)

II.3.10. Administrative Law Litigation

Several scholars have noted the difficulties involved in judicially challenging the
government in the mainland50. They range from a variety of factors: legal, political and cultural.
Potter describes a tension between bureaucratic interests and efforts to judicially review
administrative acts (1994, p. 273-276). Castellucci writes: “(…) the Chinese socialist legal
tradition is based on a political-legal environment in which judges have never been encouraged
(…) to take positions in conflict with the Government and its general and legal views, or to take
stances which are otherwise outstanding (…)” (Castellucci, 2007, p. 153). Moreover, “(…) to
some extent, if decreasingly, Chinese courts operate in fact as special organs of the State having

49
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For more views in English on the topic, see: Finder, 1994, p. 145-223. Also: Keith; Lin, 2009, p. 223-255.
For a landmark work of a few years ago, see: Pei, 1997.
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the task of implementing the State policy through the legal system, according to the directives,
hierarchies and internal procedures typical of the judiciary (Castellucci, 2007, p. 154).
Castellucci’s words are confirmed by Sida Liu (2006), who points out the not
surprising “scarcity of administrative cases” in the mainland courts, due to the “tremendous
difficulty of administrative litigation”, while also explaining the avoidance of citizens in filing
a suit against the government:

(…) local officials are able to pressure judges to be in favor of the government agencies
in administrative litigation because of the institutional arrangement whereby the local
People’s Congresses appoint and remove judges and the local government funds the
courts. Furthermore, this institutional control shapes the expectation of individual citizens
when facing a dispute against the government (…) (Sida Liu, 2006, p. 90).

In the realm of legal education, Choukroune notes that administrative law was only
introduced in legal studies courses in 1981 and only became a compulsory subject in 1986 (2015,
p. 15). The basic legal framework for the area was only formed from 1989, with the
Administrative Procedure Law, which became a landmark by letting citizens challenge the
legality of the acts of the government, and with the 1994 Law on State Compensation and the
1996 Law on Administrative Penalty (ibid., p. 15). Despite the creation of this legal framework,
“the public has not quite taken to this form of justice in droves, as only about 2% of cases pitted
a citizen against an administration. Court access for those affected by an administrative decision
seems to contradict the traditional and apparently unchanging socialist credo of ‘government of
the people by the administration’ (guan guan min)” (ibid., p. 15).
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O’Brien and Li’s work (2004) about the administrative litigation in rural China
converges with Choukroune’ arguments. It presents data showing that the 1989’s law did not
truly become a milestone for empowering citizens and control officials’ misconducts. Suing the
government at a local level remained challenging due to the political interference during the
practical implementation of that law.
Changes in the mainland cities due to exponential economic growth and urbanization
led to expropriations of property and related compensation. Choukroune’s work sustains that
eventual administrative litigation did not produce significant results for plaintiffs, particularly
given the ambiguities in the legal framework related to property. In her own words: “(…)
administrative recourses against these illegal expropriations and unfair compensations are
extremely limited in scope and effects due to the problematic statute of a justice that is still very
much linked to the interest of the local Party-State (…) (Choukroune, 2015, p. 7). Choukroune’s
work is one of several that identify a current trend that Minzner (2011) has termed as “China’s
turn against law”. These works have been pointing out that previous legal reforms (of the 1980’s
and 90’s) are being questioned by Chinese authorities due to concerns of social stability and
Communist Party control. Minzner (2011) argues that those authorities are turning away from
the law and encouraging alternative dispute resolution mechanisms based on mediation and
political rather than judicial means.
Despite this reality described in part of the literature, other scholars stress that the
development of the rule of law in the mainland has become a central component of the
legitimation strategy of the Communist Party (Ji, 2013, 2014) that also incorporates some
nationalist features against “Western democratic ideals” (Lubman, 2013). Lee (2007) also
describes remarkable differences on the way that the law and the judiciary are used in different
parts of the mainland, namely the southern very developed regions and the northern not-so-
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developed regions. Hence, despite having the potential to drive democratic reform in the
mainland, the law and the discourse of rights remain influential at least in official narratives,
while its implementation varies. Whether they will be implemented and be truly available
throughout China for citizens and entities to judicially defend their interests remain to be seen.

II.4. Conclusion

This chapter discussed relevant literature concerning the legal realities of China,
including those of Macau and Hong Kong. This was needed not only to contextualize these two
regions within China’s context but to highlight the mainland’s own specificities. It was
important to note some of the overall differences between some of legal systems that co-exist
within the Chinese territory. Moreover, there is a dual potential in the relative recent
developments of the rule of the law and the judiciary in the mainland. They represent formal
instruments that allow citizens to challenge officials in courts but are held back by bureaucratic
and political forces that discourage or, even, make them impossible to be used but that can be
used to legitimize the Communist Party.
It is now important to see whether Macau shall follow the ways, and the continuities
and discontinuities of reforms of the mainland or shall find its own path within the degree of
autonomy it has and within its own development.

III. METHODOLOGY

III.1. Thesis Design and Overview of the Methods

This chapter offers an account of this thesis’ research design, the methods, and the data
collected. The methods and analysis used have drawn from the author’s experience of doing
academic work for over a decade in mainland China and Macau. The collection of a significant
amount of data and the knowledge gained have benefited from continuous investigations about
their judiciaries and legal systems as well as the relation between the mainland and the two
Chinese Special Administrative Regions of China (Macau and Hong Kong).
In loco observation and regular communication with relevant scholars, legal and
political actors of Macau, Hong Kong, and the mainland have also contributed for a work that
went beyond the review of literature and the positivist description of legislation. Legislation
was important, though, and provided the framework to understand the formal relations between
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the mainland and Macau, as well as the organization and competences of judiciary organs,
sources of law, and administrative and judicial decision-making.
Furthermore, the thesis relied on statistics concerning the judiciary of Macau, which
helped to understand the demands brought before it, as well as the output it produces. These
statistics were organized in several tables and crossed over. Additionally, the entire text of each
and all relevant decisions of the CFA was reviewed. These texts of the decisions were important
for understanding how they are structured and the reasoning of the judges. All CFA decisions
have a cover page containing a summary and the main information about the case. This page
contains the area of law into which the case was classified. Furthermore, the collection of a
variety of data (e.g. the litigating parties, the judges, the outcome of the disputes) relied on the
full texts of the decisions in Portuguese, which is an official language alongside with Chinese.
They can be found on the official website of the Macau courts.51
Literature review, analysis of legislation, and work (collection, categorization, and
analysis) with empirical data related to the legal and judicial realities existing within China
helped to create a portrait of Macau’s ambivalent legal-political scene and its CFA. Chapter IV
sustains a view of Macau as an ambivalent place. This ambivalent character of Macau exists
because of its special status within China and the world scene, which is derived from Macau’s
historical evolution and the decision to establish it as a Special Administrative region (SAR)
under the overarching principle of “one country, two systems”.
At the background of the thesis’ design was to identify the peculiarities of Macau
within the context of China so that some important parallels between the mainland and the
region can be traced. The thesis’ introduction sets the stage and is followed by the chapter about
the literature review (Chapter II), which not only gives an account of relevant scholarly works
51

For the Portuguese version, see: http://www.court.gov.mo/pt/.
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produced and ongoing debates but also discusses the so-called “first system” which refers to
the mainland China under the arrangement of one country and two systems. This account on
the mainland China is useful for tracing important distinctions and similarities between the
mainland and Macau.
The “second system” refers to the reality of Macau. Its law and judiciary and the
arguments that evidence the many dimensions of its ambivalence are discussed in Chapter IV.
This chapter and the subsequent two offer discussions that go from the most general to most
particular features of Macau. Each one discusses and presents the empirical data necessary to
address the main research questions and confirm related hypotheses. The following section
presents these questions and hypotheses.

III.2. Research Questions and Hypotheses

The thesis overall aim is to identify and discuss the way that Macau’s CFA is using its
guaranteed independence under the region’s high degree of autonomy when solving
administrative law disputes. The broad question to address was whether there has been any
undue deference of the CFA towards the government in those administrative law cases.
The transitioning fifty-year reality of Macau, from a Portuguese-administered territory
to a Chinese SAR, meant a current high-degree of autonomy to the region. This high-degree of
autonomy means a significant level of continuation and preservation of the region’s legal
principles and practices. The effort to address the thesis’ main question shall help to verify
whether Macau has undergone any significant shift towards mainland China’s approaches to
law following the end of the Portuguese administration in December 1999. There are subsidiary
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questions in each of the chapters directly discussing Macau (chapters IV to VI) considering the
background of the mainland discussed in Chapter II.
In Chapter IV, “Law and Judiciary of Ambivalent Macau: The Second System”, a first
subsidiary question concerns the way that the legal order of Macau is related to those of Portugal
and of the mainland. Most importantly, however, was to find how relevant is the administrative
law litigation at the CFA level. To find this, it was necessary to find the number of
administrative law disputes brought before the Court and compare this number with the number
of disputes related to other areas of law. The hypothesis was that an insignificant number of
administrative law cases could be indicative of people’s discouragement to judicially challenge
the government. This could be explained by a perception that the CFA is inclined towards the
government (similarly to what happens in the mainland) and that it lacks independence. On the
other hand, a considerable number of such cases could be indicative that people perceive the
Court as independent and as an instrument that may effectively control the government’s
actions.
Chapter V, “Macau’s Court of Final Appeal: Between Law and Politics”, builds on
Chapter IV’s findings, presents data on the number of disputes and decisions issued by the CFA,
and finds the origin and the legal resources (i.e. statutes, case law, and legal doctrine) that the
Court uses when reaching its decisions. Very importantly for understanding the legal
approaches being used by the Court was to find whether those legal resources were locally
attained or whether they were acquired from mainland China or foreign jurisdictions. The
hypothesis here was that, rather than mainland resources and references which suit that reality
of law with Chinese characteristics (discussed in Chapter II), the Court continues to use
predominantly legal resources in line with Macau’s own legal reality. The data here was related
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to that of the previous chapter, concerning the relevance of administrative law litigation, to
verify further how the Court has been using its power in the context of Macau as a SAR.
The findings from chapters IV and V led to Chapter VI’s investigation about the
“Judicial Administrative Litigation and the Adjudication of the Court of Final Appeal”. Data
about the administrative law litigation was collected across the three instances of Macau’s
judiciary. This data was used for comparisons and to infer the reasons behind the number of
administrative disputes brought before the CFA. Other data was collected about all relevant
cases and decisions at the CFA level following Table 1.

Table 1

Data Collection - "Who" and "What"
Case
Appellant/
Date Issue
Respondent
No.
Plaintiff

Origin of
Litigation

NonOutcome (In
Permanent Favor/Against the
Judge?
Gov./Partial)

The data and the analysis of the text of the Court’s decisions help to address questions
about how the Court has affirmed its power: whether it overrules government actions or, on the
other hand, it shows any undue inclination. Moreover, who were the litigating parties and the
successful appellants against the government actions (e.g. big companies or individuals).
Finally, which type of legal issues produced more government wins or losses. The collection of
data relied on the full texts of the decisions in Portuguese.
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A challenge of the investigation concerns the way to interpret data that could support
arguments about the Court’s independence. The challenge is how to interpret the data
concerning the outcome of the disputes. Even if the government had a success rate of one
hundred percent, some could still argue that such rate is not a definitive evidence that the court
is not independent. In other words, the judicial outcome of cases decided by a court (in
upholding or refuting the challenges to a government) may not be, by itself, a definite indicator
of its independence. It is but one of the elements that need to be investigated. To overcome this
limitation, data going beyond that of the outcome of the disputes was collected. This discussion
and data analysis take place in Chapter VI.

III.3. Data Setting and Sample Collection

III.3.1. Difficulties in Measuring Judicial Independence

Judicial independence is for long regarded as a key element within the idea of rule of
law (The Council of Europe, 1998; United Nations, 1985, Rios-Figueroa & Staton, 2009).
Scholars have noted, however, the complexities involved in trying to measure the level of
judicial independence that courts have. When evaluating that independence in different
countries under a comparative perspective, Russel argues: “The one thing that is clear about
judicial independence in all of these countries, including those who have a long, historic
commitment to the principle, is that judicial independence is never a condition that is
established fully or that is enjoyed without controversy or challenge” (2001, p. 301). Moreover,
fundamental restrictions on judicial independence can assume different forms, including:
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political direction of judicial decision making, bribery and corruption, absence of economic
security for judges (Russel, 2001, p. I).
Independent judges are not entirely independent of their background, peer pressure,
prejudices, social claims and so forth. More to the point, if government officials efficiently do
their homework of researching the actual life and work trajectory of a candidate to be a judge,
it should be expected that the appointed judge will more frequently than not reflect the positions
of that government. Therefore, that judge will likely vote in favor of the constitutionality or
legality of a government’s proposed or backed statute.
On the other hand, a judge picked and appointed by a different political faction (who
also did its research) will most likely have similar views with that faction, despite important
exceptions to that.52 This relation between the political forces behind the appointment of a judge
and his or her actual work can never be considered, nevertheless, to be exact or perpetually
necessary. One of those hypothetical judges could, for example, vote according to the positions
of his or her colleagues, because of a wish to be “accepted” by the others, or because of fear of
losing “personal dignity” in face of them in a sort of peer pressure that could interfere with his
or her ideological loyalty.53 This is specially true in cases known as hard cases, in which judges
have a wide margin of interpretive discretion (e.g. Dworkin, 1975).
Moreover, there are cases in which members of courts have an “adhesive profile” since
their positions fluctuate in function of the political forces and “political winds” of the moment.
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There are several studies on the topic. In the context of the United States, one can refer to: Dworkin, 2008. For
a discussion on the Portuguese Constitutional Court’s case-law, which is at times referred to by Macau judges, see:
Garcia; Garoupa; Grembi, 2009, p. 381-404.
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Sunstein’s works can be considered as leading the discussion about the way inter-subjectivity affects the
outcome of deliberation processes in the legal scene. See: Sunstein, 2006, 2008, 2009. Also, Latour, 2004 and, as
a classic author, Bourdieu had also raised arguments about “juridical field” that remain relevant to this day:
Bourdieu, 1986.
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Illustrations of such courts have been registered in studies from several countries.54 In these
cases, to ingenuously believe in alleged interpreters’ neutrality, impartiality, and objectivity
might simply lead to the strengthening of legal fictions that conceal the interpreters’ political
preferences and senses of convenience.
The literature about the judicial independence of different countries contains examples
of distinct ways to measure the independence of courts (Landes, Posner, 1975; Larkins, 1996,
p. 611-19; Burbank, Friedman, 2002). One important reason for this diversity of methods is the
adoption of distinct meanings for “judicial independence” due to the different attributes that it
may be considered to contain (Larkins, 1996, p. 608-11; Phillips, 2005; Shetreet, Forsyth, 2011).
Hence, the methods adopted to defend one or the other position matter, and one point is clear.
Any adequate and verifiable attempt to examine a judiciary’s independence cannot simply rely
on the views expressed by interested parties, nor focus on the description of formal or technical
legal provisions (which do not necessarily ensure that independence in practice – e.g. Domingo,
1999).
A combination of different (formal and empirical) elements need to be collected,
crossed and analyzed. When investigating the independence of courts in relation to
governments (the executive branch), some positions can be seen. A high degree of
independence could be claimed if, for instance, courts are frequently overturning controversial
and government-sensitive cases related to political issues. In such cases, the mere “survival” of
those courts and the stability of its judges would be a strong evidence that formal guarantees of
independence are carried out in practice.
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Some examples that can be referred to are the Portuguese Constitutional Court, which seems to be sensitive to
the political party in power (id., ibid., see two footnotes above). For a study and data on this topic, see: Colombo,
2001.
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The opposite scenario, however, in which courts constantly side with the government,
do not necessarily mean that this latter is imposing an undue pressure on the first while violating
any formal guarantee of independence. A multitude of factors could explain this “harmony”
between the two powers. Among them, there could be reasons such as the conservatism of a
legal culture, the fact that the cases brought against the government were “weak” or weakly
presented, or the political alignment of the judges, and the party forces in control of the
government (Garcia; Garoupa, 2009; Carroll; Tiede, 2012; Epstein; Knight, 2004). Thus, the
outcome of the cases decided by a court (in upholding or refuting the challenges to a
government) may not be, by itself, a definite indicator of its independence. It is but one of the
elements that need to be investigated.
Litigants may win administrative law cases even in the case of clearly authoritarian
governments in the context of non-democratic societies. This could happen, for instance, when
the issues at stake are not regarded as relevant and to justify to certain audiences that that
society’s judiciary is independent, impartial, and that it simply “acts in accordance with the
law”. This argument has already appeared in the literature about the judiciary in non-democratic
societies:

But to various degrees, authoritarian rulers may also attempt to make up for their
questionable legitimacy by preserving judicial institutions that give the image, if not the
full effect, of constraints on arbitrary rule. (…) The veneer of legal legitimation is
valuable to authoritarians, and may in fact bolster their image among certain
constituencies (…) For such legitimizing functions to succeed, however, judicial
institutions must enjoy some degree of real autonomy from the executive, and they must,
at least on occasion, strike against the expressed will of the regime (Moustafa, Ginsburg,
2008, p. 5-6)
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III.3.2. Timeframe

From December 1999 until 201255, the same three judges composed Macau’s highest
court: The Court of Final Appeal (CFA). They were the first highest judges with the duty to
safeguard the region’s distinct characteristics from mainland China and the main political-legal
principles that characterize Macau as a Special Administrative Region (SAR) of China. The
choice was to focus on the CFA in its first ten years, when the Macau’s Basic Law was in its
period of initial implementation in which the CFA was being called to decide issues that would
affect the entire 50-year period during which Macau shall remain as a Chinese SAR.
Though the focus was on the CFA, data about the disputes arriving at the other levels
of Macau’s judiciary, within this ten-year relevant timeframe was also collected with the aim
to qualify and help the data related to the CFA.

III.3.3. Analysis of Administrative Law Disputes in Macau’s Judiciary

This investigation does not limit itself to the mere account of losses and wins of the
government in the cases decided by Macau’s CFA. Instead, it provides an empirical ground for
understanding several relevant issues related to how the Court decides within the context of
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In 25 August 2011, Judge Chu Kin suffered a car accident and was hospitalized. He never recovered and passed
away on November 2011.
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Macau’s high-degree of autonomy, as well as it helps discussions about how much
independence it actually displays.
Chapter IV presents the number of administrative law disputes in the CFA and
compares it with the number of disputes related to other areas of law. Despite the comparatively
significant number of administrative cases found, one needs to see, for instance, who brought
them before the Court. Does the total number of decisions reflect litigation among the
government’s different departments and organs, or does it reflect litigation between private
parties (individuals and juristic persons) and the government? If the latter prevails, this might
indicate that individuals and juristic persons (companies, associations, and foundations) feel
sufficiently confident to challenge government actions with at least some hope of having their
case fairly heard and of being successful. Hence, the investigation determines the adversarial
parties in each of the CFA cases and, thus, clarifies whether the law was primarily used to solve
conflicts between government entities or between private parties and the government.
Another important issue is to identify the origin of the cases brought before the CFA.
In other words, are they appeals from the lower court (Court of Second Instance) or were they
brought directly before the CFA due to procedural norms? This data can help to illuminate the
reasons behind the finding of a significant number of administrative law cases at the Court and
whether this number truly indicates a strong use of the judicial structure to challenge the
government’s actions.
The investigation over the ten-year period also serves to detect any important
movement (either of increase or decrease) in the number of disputes brought before the Court.
A continuous decline in the cases could indicate, for instance, a lack of confidence in the Court’s
impartiality and independence, whereas an increase in the number of cases could indicate the
opposite. Hence, Chapter VI attempts to perceive how relevant is the administrative law judicial

58

litigation in Macau and this can be determined by confronting the number of administrative
cases with that of the other areas of law in the three instances of Macau’s judiciary.
Other important issues driving the empirical investigation can now be advanced. One
concerns the Court’s composition when deciding the cases. A panel of three judges forms the
CFA. Procedural rules, however, foresee situations in which the panel’s composition shall be
altered, meaning, for instance, that one of the judges should not decide a specific case and, thus,
needs to be replaced or, yet, that the panel should be enlarged with the additional judges coming
from the court immediately below (namely, the Court of Second Instance). Hence, the
investigation identified how many of the decisions were made by the three original members of
the Court and how many were made by a panel with a different composition. This is important
for detecting whether the change of the panel composition has any impact in the Court’s
decision-making (i.e. unanimous decision or decisions with dissenting opinions) and in the
outcome of the cases.
Another issue is to identify the origin of the precedents and doctrine that the Court has
followed in order to perceive the legal resources and influences affecting the Court’s decision
making: be them from Macau, mainland China, Portugal, or elsewhere. This data is presented
in Chapter V in the part about the legal resources in these administrative law disputes.
Each and all the above issues are revisited and further detailed in each of the chapters,
and the data collected can also serve to identify the likely factors that lead to the cases being
successful or not. They will contribute to further discussions about the actual functioning of the
special political and legal arrangement of Macau.
All relevant cases and decisions of the CFA within the timeframe were individually
analyzed, and the data found was classified in accordance with Table 2.
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Table 2

ANALYTICAL FRAMEWORK
Precedents
(CFA,
Case
Appelant/
Date Issue
Respondent Portugal,
No.
Plaintif
China,
Elsewhere)

Doctrine
Origin of
Revoked or
(Macau,
Litigation
NonMaintained
Portugal, (First Court to
Permanent
the CSI
China,
Decide on the
Judge?
Decision
Elsewhere)
Dispute)

Outcome (In
Favor/Against the
Gov./Partial)

Hence, the data collection and classification consisted in three main axes, which were:
the result of the litigation (“outcome”), the litigating parties and judges (“who”); and other
factors related to the decision-making (“how”).
The first axis concerns the “outcome” of the litigation, which meant whether the
Court’s decisions were in favor of the government or in favor of the parties. The second axis,
“who”, implies an identification of the litigating parties and the composition of the panel of
judges who sat to decide the case. The third axis, “how”, refers to the which was the first court
to decide on the dispute the way the decisions were reached in terms of origin of case-law
(precedents used) and doctrine (scholarly work) cited.
As explained in this section, some of the data from these axes were crossed over in
order to reveal new facets of the reality of the administrative litigation at the level of the CFA.
Example of this method was the link established between the litigating parties and the outcome
(Chapter VI) which can reveal who the successful and non-successful parties are.
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III.3.4. Universe of Cases and Decisions: The Differences in the Data

When seeking the numbers of administrative law cases and decisions in the CFA, one
finds certain discrepancies in the data. This section explains the reasons behind these
discrepancies, providing some details about the data sources and methods used. Also, Chapter
VI, about the judicial administrative litigation in the CFA, contains a section “Differences in
the Universe of CFA Decisions and Cases” that completes this current one. It provides
additional details and explanations about the discrepancies in the data exclusively related to the
CFA. Chapter VI’s tables also indicate the total universe considered and are followed by further
explanations.
Initially, the investigation found 101 decisions by the CFA involving administrative
law during this court’s initial ten years. This result was found by searching the CFA’s decisions
by area of law on the Macau Courts’ website. 56 The individual study of each of the 101
decisions revealed that three different cases (with the same numbers) appeared twice and had
two different decision dates. Hence, out of these 101 decisions, six refer to only three cases.
Illustration of these three cases that produced more than one decision is Case 23/05.
The Court’s database displays two decisions, with different dates for this case. Case 23/05 of
January 18, 2006 and of March 15, 2006. It has the same number and refer to the same object
of dispute. The reason why the Macau Courts’ website displays two entries for this case, with
different dates, is that one litigating party (Health Services Bureau) filed a clarification request
about the Court’s decision. The same happened with Case 28/2005 (of April 04, 2006 and of
June 6, 2006) and with Case 54/2007 (of December 13, 2007 and January 16, 2008).
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See: Macau Courts, http://www.court.gov.mo/pt/, 15 Jan 2011.
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Hence, those three actual cases received an “extra decision” for each (the later
clarification requests) and the extra three decisions were counted in the published CFA’s
official statistics. Thus, according to this method of search, looking for the administrative law
decisions of the Court, the number of decisions is 101 but the number of cases is 98.
Another method of search, which was a search year-on-year in the statistics section of
the same website on the column of cases decided (“findos”), revealed a total number of 108
“administrative, tax and custom law” cases. Table 3 presents the data:

Table 3

Court of Final Appeal
Administrative, Tax, and Customs Law Cases
Cases Decided (“findos ”) in the Period (2000 - 2009)
2009
2008
2007
2006
2005
2004
2003
2002

12
20
13
14
(includes 1 tax law case - Case 09/2006)
14
10
9
5
5

2001

(includes 1 tax law case, Case 04/2001, with two dates - the
last one is a mere clarification request of the decision)

2000

6 (includes 1 tax law case, Case 10/2000)

Total

108

Source: Search year on year in the Statistics section related to the Court of
Final Appeal caseload of the Macau Courts Website,
http://www.court.gov.mo. Data obtained on April 02, 2015.
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An individualized search for customs and tax law decisions in the period revealed no
customs law cases, but it did reveal three tax law cases: Case 09/2006; Case 04/2001 (one single
case with two dates, March 28, 2001 and July 04, 2001, with the latter referring to a clarification
request); and Case 10/2000. If these three tax law cases are disregarded, the number of
administrative law cases is of 105 cases, as shown on Table 4.

Table 4

Court of Final Appeal
Administrative Law Decisions
(2000 - 2009)
2009
2008
2007
2006
2005
2004
2003
2002
2001
2000

12
20
13

Total

105

13

14
10
9
5
4
5

Source and Note: Search year on year of the decisions by the
Court of Final Appeal caseload of the Macau Courts Website,
http://www.court.gov.mo. Search revealed 3 tax law decisions
(and, thus, 3 tax law cases that should be excluded in order to
obtain the number of administrative law cases).
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This number of 105 includes four cases of 2007 (Cases 9, 17, 18 and 19 of 2007) that
were attached to Case 08/2007, with a single decision being issued for all of them. The same
also happened with four other cases in that same year (Cases 10, 13, 14 and 16 of 2007), which
were also grouped and received a single decision. All these cases will be hereafter referred as
“grouped cases”. This explains the discrepancy between the higher number of administrative
cases decided (105 cases) and the related smaller number of decisions reached (98 decisions).

III.4. Conclusion

This thesis seeks empirical evidence to verify the relevance of the judicial litigation
involving administrative law issues at the level of the CFA, which is the ultimate guardian of
Macau’s high degree of autonomy and only branch of political power that is formally
independent from the Chinese Central Government in the mainland China. The overall aim is
to identify and discuss how Macau’s CFA has used its guaranteed independence when solving
administrative law disputes. 57 The broad question was whether there has been any undue
deference of the CFA towards the government in those administrative law cases for the initial
ten years of the operation of the CFA, after the establishment of Macau as a SAR of China.
The collection of data and production of knowledge benefit from over a decade of
research about the relation between the mainland and the two Chinese Special Administrative
Regions of China (Macau and Hong Kong), which includes their judiciaries and legal systems.

The CFA’s guardianship role implies the classic dilemma about who guards the guardians. For one work on that,
which concerns the judicial control of the administration in the USA, see: Shapiro, 1988.
57
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The data collection and classification focus on the CFA’s caseload and decisions. To
overcome difficulties common to studies involving attempts to measure judicial independence,
the collection and production of data go beyond the mere account of wins and losses in the
disputes involving the government.
The investigation starts with a search for the CFA’s decisions related to administrative
law in the initial ten years of the establishment of the CFA (from 1999 to 2009). The search
revealed the CFA’s production of 101 decisions related to administrative law. To find out how
relevant this number of 101 decision was, and how relevant this sort of litigation involving the
government was, it was necessary to search for the number of decisions related to all other areas
of law.
The entire text of the Court’s decisions in Portuguese are examined for information
related to three axes. They are: the result of the litigation (“outcome”), the litigating parties and
judges (“who”); and other factors related to the decision-making (“how”). Data from these axes
were crossed over to reveal new facets of the reality of the administrative litigation at the level
of the CFA. The thesis design favors the comprehension of Macau’s reality within the Chinese
broad political and legal context. Each chapter attempts to address specific questions and
hypotheses. The answers shall reinforce arguments that characterize the Court and offer a
relevant portrait of its work that goes beyond the description of legal norms about its
competence, structure, and functioning.
To better understand the cases brought before the CFA, data about the courts in the
two other instances of Macau’s judiciary (Administrative Court and Court of Second Instance)
are also presented. The following chapters focus on the reality of Macau: the “second system”
under the principle of one country and two systems.

IV. LAW AND JUDICIARY OF AMBIVALENT MACAU: THE SECOND
SYSTEM

IV.1. Introduction

The broad aim of this chapter is to advance the understanding of important and peculiar
characteristics of Macau, region of China that has been through waves of significant changes
in recent years. As the chapter’s title points out, the focus is on Macau’s legal and judicial
systems and on some political and economic aspects that greatly affect them. Despite its
differences from the mainland, Macau is a part of China and suffers its influence and partial
control.
The chapter is divided in two broad parts. The first, “Ambivalent Macau and its Legal
Reality”, contains sections offering an overview of Macau as a region that blends Asian and
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European influences, which includes a strong Portuguese legal matrix and that has led to special
legal and judicial systems marked by 4 broad legal-political principles.
The second broad part, “Macau’s Judiciary and Court of Final Appeal”, explores
Macau’s relevant legal provisions on judiciary independence and contains sections that focus
on important features of the region’s judiciary. It also includes data about the caseload of the
CFA that helps to identify the relevance of the administrative law disputes brought before this
Court.

IV.2. Ambivalent Macau and its Legal Reality

IV.2.1. History and Overview: A Blend of Asian and European Influences

Being a territory in Southeast Asia formerly administered by Portugal, Macau
effectively became a Special Administrative Region of the People’s Republic of China 58 in
December 20, 1999. This is the date when China officially resumed its sovereignty in
administering the region, although it still must formally follow agreed terms with Portugal.
These agreed terms are to last for 50 years, until 2049, when China will have unreserved
administration of Macau. Macau is, thus, in a transitional period (1999-2049) in which rather
than moving from Portuguese control to a sovereign region, it is moving toward a reintegration
with its motherland.
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Henceforth, China.
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Until 1974, Macau had appeared as a Portuguese Overseas Province in the
Constitutions of that country. 59 In the original (non-amended) text of the Portuguese
Constitution of 1976, Macau no longer appeared as part of the territory of the Portuguese
Republic. 60 However, there are views according to which Macau had never really been a
colony61. In their view, Macau has always been a Chinese region which was administered by
the Portuguese with a higher or lower level of local and mainland’s Chinese intervention,
depending on the historical period.
The Portuguese arrived in Macau in the mid-16th century and from that time until 1999,
the region has gone through different periods in which the Portuguese have had greater or lesser
power over the region.62 The preamble of Macau’s Basic Law63 begins with some of these ideas:
“Macao, including the Macao Peninsula, Taipa Island and Coloane Island, has been part of the
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See Article 20, IV, of the 1822 Portuguese Constitution and Article 1, IV, of the 1933 Portuguese Constitution.
The text of that Constitution’s Article 5 is: “(Territory) 1. Portugal covers the territory historically defined in
the European continent and the archipelagos of the Azores and Madeira. (…) 4. The territory of Macau, under
Portuguese administration, is governed by the statute appropriate to its particular situation” (Portuguese
Constitution of 1976 [Original, non-amended, text]. Website of the “Portuguese Parliament” [Assembléia da
República], available at: <http://www.parlamento.pt/Parlamento/Documents/CRP1976.pdf>, accessed Oct. 10,
2013.
61
Based, for instance, on the preamble of Macau’s Basic Law that states: “Macao, including the Macao Peninsula,
Taipa Island and Coloane Island, has been part of the territory of China since ancient times; it was gradually
occupied by Portugal after the mid 16th century. On 13 April 1987, the Chinese and Portuguese Governments
signed the Joint Declaration on the Question of Macao, affirming that the Government of the People’s Republic
of China will resume the exercise of sovereignty over Macao with effect from 20 December 1999 (…)”. Also,
when the People’s Republic of China was admitted as the official representative of China at the United Nations
(UN) in 1971, one of its first acts was to request the UN Special Committee on Decolonization to take Macau and
Hong Kong off the list of the Non-Self-Governing Territories, which compiled the non-autonomous territories of
the world. China argued that the two regions were not colonies waiting for independence but, instead, were
inalienable parts of the Chinese territory. Hence, the issue of Macau and Hong Kong was to be solved within
Chinese sovereignty and did not involve granting independence to those regions. The UN accepted China’s
arguments and removed the regions from that official list of colonies. For this discussion, see: Halis, 2015a.
62
Godinho (2007, p. 1-3) has framed the earlier history of Macau in periods as follows. From 1557 to 1845, Macau
was subject to a mixed administration and jurisdiction in which both Chinese and Portuguese had their
differentiated competences. From 1845 to 1974, there was what is seen as a colonial period. From 1974 to 1999,
there was a post-colonial Portuguese rule. See: For another account about the history of Macau and the presence
of the Portuguese in the region, see: Hao, 2011.
63
The English edition of the Basic Law used was printed by the Legal Affairs Bureau of Macau [no date]. See:
http://bo.io.gov.mo/bo/i/1999/leibasica/index_uk.asp, 05 Jun. 2009.
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territory of China since ancient times; it was gradually occupied by Portugal after the mid-16th
century”.
The approach followed here is that Macau was a Portuguese colony for at least certain
periods of its history (particularly from 1845 to 1974). This approach attaches more importance
to: the legal classification of Macau within the historical legal framework of Portugal; the
existing predominant view of officials and general public; and some facts such as the way that
Macau was classified even in the local currency, where it could be read “República Portuguesa
- Macau” (“Portuguese Republic – Macau”).64 Cardinal’s synthesis is worthy of note: “Macau
has had many identities: a commercial outpost, a colony with special capacities; a territory
artificially lumped together with other Portuguese possessions in Asia; a territory leased from
China; a territory offered by China; and ultimately, a territory under (transitional) Portuguese
Administration” (Cardinal, 2009, p. 223).
Despite its small area of about 30 km2, Macau continues to be a center of cultural
encounters. Macau’s distinctive characteristics and fusion of Asian and European cultural
legacies are most clearly visible in its historic center, declared a World Heritage site by
UNESCO65 in 2005. In recent years, its number of annual visitors is about 30 million66, mostly
from the mainland but also from many countries, whose citizens benefit from Macau’s relaxed
visa policy regulation67. These visitors are behind Macau’s impressive economic figures68 and
the boom of its tourism industry. Many come to gamble and bet in the city’s casinos. These
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For additional arguments and accounts of this discussion, see: Halis, 2015a; Hao, 2011, particularly chapters 1
and 4; Cheng; Wu, 2010, p. 14-61; Hook and Neves, 2002, p. 108-136.
65
United Nations Educational, Scientific and Cultural Organization (UNESCO). For the description and
justification of the inscription of the historic center of Macau in the UNESCO World Heritage List, see the
UNESCO, http://whc.unesco.org/en/list/1110, 24 May 2012.
66
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social and economic characteristics must be presented because of their importance for the
understanding of the local legislation and the kinds of conflict that reach the region’s judiciary.
In its small territory, Macau has about forty casinos and many more integrated resorts69,
which generate annual revenues of multiple times those of the casinos of Las Vegas, in the
United States. 70 To become the number one gaming destination in the world has meant a
significant economic development for Macau and has brought worldwide attention to the region.
Moreover, this economic development has required the contribution of large numbers of nonlocal workers. This high influx of non-locals (tourists and immigrant workers) have reinforced
the already multicultural environment, including the legal scene, of Macau.71
Due to the economic importance of the tourism and gaming industries, Macau’s
branches of public and private law are particularly used to regulate and solve issues derived
from these economic activities. These include the licensing and regulation of gaming
enterprises, hotels, and restaurants; lodging and travel related contracts; lending of money and
the guarantees of obligations; company law to solve disputes between those involved in the
gaming and tourism companies; labor law regulating conflicts between those companies and
their thousands of workers; immigration law regulating the permanence and work of non-locals
working in the industry; the criminal law sanctioning the acts originated from gaming debts,
money lending and money laundering.
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Number of casinos up to December 2018. See: The Gaming Inspection and Coordination Bureau of the Macau
SAR, http://www.dicj.gov.mo/web/en/information/index.html, 20 Dec. 2018.
70
For the latest statistics of the gaming revenues, see the website of Macau’s Statistics and Census Bureau
http://www.dsec.gov.mo; There are many local and international media reports comparing the gaming economy
of Macau and Las Vegas. See: Master, Farah. “Macau’s gaming revenue soars”, Reuters, Hong Kong, July 1, 2011,
http://www.reuters.com/article/2011/07/01/us-macau-revenues-idUSTRE7601CF20110701, 26 July 2011;
O’Keeffe, Kate. “Macau gaming revenue could be five times size of Las Vegas Strip during 2011 – analyst”, Dow
Jones Newswires, Hong Kong, 01 April 2011, http://www.asgam.com/news/item/1090-macau-gaming-revenuecould-be-five-times-size-of-las-vegas-strip-during-2011-analyst.html, 26 July 2011.
71
Cheng, 2010, p. 14-61.

70

IV.2.2. Portuguese Legal Matrix and Other Influences

The Portuguese legal and judicial systems, with their perspectives, principles and
structures served as models for those of Macau (e.g. Correia, 2014). Macau’s legislation and
judiciary are based on a Portuguese matrix, despite having historical and current influences
from other legal systems belonging to the traditions of the Civil Law (the mainland72, France,
Germany, Italy, the EU regulatory framework…) and of the Common Law (particularly due to
Macau’s proximity to Hong Kong). The blending of cultures and peoples that characterizes
Macau includes (and defines) the organization and the functioning of Macau’s legal and judicial
systems, which were formed and underwent influences from European civil law, Chinese law,
and even Common Law.
Indeed, if the European legal features present in Macau can be directly linked to the
law of Portugal, they are also derived from the law of other European countries such as
Germany, France, and England, and more recently, from the European Union regulatory
framework. The Asian legal features come, of course, from mainland China as well as from
Hong Kong, which represents a blending of its own. Furthermore, the legislation of Brazil and
some other former colonies of Portugal have also contributed to specific features of the law of
Macau. However, Until 1976, Macau’s legal system was basically the Portuguese one. In that
year, the “Organic Statute of Macau” (Estatuto Orgânico de Macau) was approved by the
Portuguese authorities, increasing Macau’s autonomy from Portugal.
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Foreign judges may continue and may still be appointed to serve on Macau’s courts
(Article 87, Basic Law73), but de facto there are only Portuguese nationals serving as judges at
all levels of the judiciary. In relation to the participation of these foreign judges in the judiciary,
historically and currently non-Chinese speakers, two basic antagonistic positions exist.
On one hand, the Macau Lawyers’ Association, where the Portuguese nationals have
great influence, advocates bringing in and appointing Portuguese judges to the courts given the
insufficient number of judges in the first instance of the judiciary. The Portuguese judges, they
argue, are already qualified and can rapidly start working to minimize the problem of the great
number of cases to be heard and decided.
On the other hand, there are those who reject the idea of importing more Portuguese
judges either because of nationalist arguments, or because this implies a need to increase the
number and quality of interpreters and translators in the judiciary, which lacks these bilingual
professionals. Additionally – their argument goes – the efforts involved in working with two
languages, Chinese and Portuguese, because Portuguese judges do not speak Chinese, and need
to have everything translated, slow down all legal procedures.
For the supporters of the latter position, the use of the Chinese language and the
simplification of procedures, as well as the training and appointment of Chinese speakers as
judges, would solve the judiciary’s issues. Such view is contested by the supporters of the first
position (that of the Lawyers’ Association), to whom it takes long time to select and form highquality Portuguese-speaking judges able to comprehend the legal doctrine of Portugal. For them,
the “language issue” is not at the core of the significant number of undecided cases and has
nothing to do with the existing low efficiency and low quality of the decisions produced in the

This article’s relevant part is: “Qualified judges of foreign nationality may also be employed (…).” (Article 87,
Basic Law).
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first instance. Such low quality is repeatedly denounced by the President of the Macau Lawyer’s
Association in every ceremony for the official opening of every judiciary year in Macau.74

IV.2.3. Legal and Judicial Systems: Main Principles Securing the Ambivalence

Macau’s legal system is almost entirely separated from that of mainland China,
whereas its judicial system is fully separated from the mainland one, despite having a
connection to the mainland political structure75. The judiciary is formally independent from the
other local political branches of government.
Four interrelated principles provide the overall framework that characterize Macau as
a Chinese SAR. They are that of “one country, two systems”; “high degree of autonomy”,
“continuity”; and “Macau people governing Macau”.

IV.2.3.1. “One Country, Two Systems” and “High Degree of Autonomy”

Macau is a Chinese territory under the principles of “one country, two systems” and a
“high degree of autonomy”. It is modelled after a similar arrangement concerning Hong Kong76,
which is the other special administrative region (SAR) of China. It also can be claimed that the
controversial status of Taiwan and the mainland’s strong determination to entice it back to the

For the speeches in Portuguese of the president of the Macau Lawyers’ Association in these annual ceremonies,
see: AAM, http://aam.org.mo/documentacao/intervencoes-e-discursos/, 15 Oct. 2018.
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For a discussion about the connection between the two systems, see Chapter V.
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According to terms defined by the United Kingdom and China in their Joint Declaration signed in 1984 in
Beijing, China.
74

73

control of Beijing, has been fundamental for the creation of the political arrangement framing
Hong Kong and Macau.
Even within the international community, Macau and Hong Kong have a level of
detachment from the mainland China and a special international status. Both regions have, for
example, their own seats in the World Trade Organization (WTO), own delegations of athletes
in international sports competitions (Hong Kong even has its own team in the Olympics), and
each controls their own borders and customs, allowing them to deny the entry of non-locals,
which includes foreign nationals, fellow Chinese nationals from the mainland, or locals from
the one or the other region.
Within China’s legal system, the referred autonomy and special legal status of Macau
and Hong Kong are possible because of the provision of the Article 31 of China’s Constitution.
It states that China may establish special administrative regions (SARs): “The State may
establish special administrative regions when necessary. The systems to be instituted in special
administrative regions shall be prescribed by law enacted by the National People’s Congress in
the light of the specific conditions” (Article 31, Constitution of the People’s Republic of China).
The competence of creating SARs belongs to China’s National People’s Congress, as
seen in Article 62, Number 12: “The National People’s Congress exercises the following
functions and powers: (…) (13) To decide on the establishment of special administrative
regions and the systems to be instituted there” (Article 62, Number 12, Constitution of the
People’s Republic of China).
Express provisions about the high-degree of autonomy of Macau are found in the SinoPortuguese Declaration (the international agreement between China and Portugal of April 13,
1987) and in the Basic Law of Macau. Both legal documents provide on the preservation and
continuity of Macau’s social and economic system, lifestyle, rights, and freedoms (to last for
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five decades at least, until 2049). Illustrations of the differences between the mainland and
Macau are the absence of death penalty or life imprisonment in Macau’s Penal Code77, the
prohibition of abortion in Macau but not in the mainland, and the fact that there is no regulation
regarding the number of children that families can have in Macau.
The Basic Law of Macau was approved by the NPC on March 31, 1993 to enter into
force in December 20, 1999, when the Macau SAR was to be effectively created. The NPC is
the political organ that authorized the exercise of the autonomy by the Macau authorities
(Article 2, Basic Law). The content of the Basic Law was not, nonetheless, arbitrarily defined
by the NPC’s authorities. It expresses the policies contained in the international agreement
between China and Portugal of April 13, 1987: the Sino-Portuguese Joint Declaration. The
content of this agreement and the Basic Law was largely based on the previous arrangement
reached between the United Kingdom and China concerning the situation of Hong Kong. This
explains the similarities between the Basic Laws of the two SARs.78
The Basic Law can be regarded as the superior law within Macau’s legal system
because it occupies the position, has the content, and plays the role that are like those of
constitutions from elsewhere. Regarding its content, the Basic Law contains provisions on:
general principles; the relationship between the mainland central authorities and Macau;
fundamental rights, duties and freedoms of locals and others; Macau’s social, cultural and
economic systems; the organization of the political power and external affairs; the interpretation
and amendment of the Basic Law, and relevant annexes. Altogether, excluding the annexes, it
contains 145 articles.

“There shall not be a death penalty nor perpetual penalties or security measures of unlimited or undefined
duration” (Article 39, Number 1, Penal Code of Macau).
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For a comparison between both Basic Laws, particularly in the area of basic rights, as well as with the Chinese
Constitution, see: Young, 2009, p. 681-693.
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Thus, the Basic Law is the legal tool that provides the general institutional framework
which allows, in a sole sovereign State, capitalism and Chinese socialism to coexist under the
principle of “one country, two systems”: in which “the socialist system and policies will not be
practiced in Macau” (Preamble and Article 5, the Basic Law). Article 5’s text is: The socialist
system and policies shall not be practiced in the Macao Special Administrative Region, and the
previous capitalist system and way of life shall remain unchanged for 50 years (Article 5, Basic
Law). The creation of this principle is widely attributed to the former Chinese leader Deng Xiao
Ping.
Macau’s institutional framework includes its own economic organization (with
separate tax and financial systems, currency and customs) and control over its domestic security
force (police). In terms of inter-governmental organizations, besides its independent status from
that of China in the WTO, it has its own seat at UNESCO as well as in other organizations.79
In terms of the political organization of both SARs, and despite the principle of
separation of powers, the power seems to be centralized to a higher extent in the Executive
branch, which has strong connections with the mainland’s Central Government. In both SARs,
the Chief Executive is appointed by the NPC (the highest legislative organ) in the mainland.
This appointment of the Chief Executive takes place after a local electoral process that has, as
well, much real interference from Beijing and that, in the case of Macau, has not had
unpredictable outcomes at all.80 This local “election” does not have direct participation of the

See: “List of inter-governmental organizations in which Macau SAR enjoys independent status”. Office of the
Commissioner of the Ministry of Foreign Affairs of the People’s Republic of China in the Macao Special
Administrative Region, http://www.fmcoprc.gov.mo/eng/gjzzhy/t189359.htm, 15 Jan. 2016.
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In the 2009 selection of the Chief Executive, it was well known who the new Chief was going to be, even before
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process.
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general population. Instead, it is decided by the votes of the members of a committee who are
nominated by corporate, political and community bodies.81
Regarding the SARs’ legislative bodies, they contain members directly and indirectly
elected. The two legislatures, especially that of Hong Kong, contain members who assume
critical positions towards official policies and the mainland. A minority of them, usually the
elected ones, do so. Macau’s legislature, called Legislative Assembly, is far more aligned with
Beijing than that of Hong Kong (the Legislative Council). The Legislative Assembly’s number
of members has been modified due to subsequent changes in the legislation. Unlike Hong
Kong’s Legislative Council, the Assembly has always had members who are appointed by the
Macau’s Chief Executive.
Currently, the fifth term of the Legislative Assembly is formed by thirty-three deputies.
It comprises only fourteen directly elected members, while it has seventeen appointed members
who represent functional constituencies82 and seven members appointed by the Chief Executive.

IV.2.3.2. Continuity

Another important principle in Macau is that of continuity. It includes the preservation
of main features of the legal system from before the handover. The underpinning idea is that
the legal system shall only change gradually without any abrupt transformation. Article 8 of the
Basic Law illustrates the principle of continuity: “The laws, decrees, administrative regulations

One of the claimed goals of the 2015 movement in Hong Kong, which became known as “Umbrella Revolution”,
was to obtain universal suffrage for the election of the Chief Executive without any pre-screening of “acceptable”
potential candidates by the Chinese Central Government.
82
The functional constituencies are defined as professional or interest groups. They are also involved in the
electoral process of the Chief Executive.
81
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and other normative acts previously in force in Macau shall be maintained, except for any that
contravenes this Law, or subject to any amendment by the legislature or other relevant organs
of the Macau Special Administrative in accordance with legal procedures (Article 8, Basic Law).
The principle of continuity allows the preservation of the Portuguese legal heritage
and influence, which remains strong in Macau’s legislation, judiciary and legal profession even
though the region has also absorbed a multitude of influences from elsewhere. The five major
legal codes (Civil Code, Commercial Code, Criminal Code, Civil Procedural Code and
Criminal Procedural Code) have their roots in their Portuguese counterparts. They have been
written in Portuguese and translated into Chinese. Portuguese remains as one of the two official
languages83 and has a great importance as a legal language spoken by all the judges (including
those of Chinese nationality) and the most prominent legal professionals. It is also a language
that is relevant within certain cadres of the government.
Regarding further dimensions of “continuity” enjoyed by Macau, the Basic Law
formally secures: a general preservation of the economic system, the “way of life” 84 and, as
previously mentioned, the legal system introduced and practiced during the Portuguese rule
(Articles 5, 6, 8 and 9 of the Basic Law).

The other is “Chinese”, without specification on whether this means Cantonese (the most widely-spoken
language in Macau) or Mandarin (the official language in the mainland).
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For a discussion about the meaning of “the way of life” of Macau as written in the Basic Law, see: Cheng, 2012,
p. 66-84 (chapter II).
83

78

IV.2.3.3. Residency and “Macau People Governing Macau”

The Basic Law’s definition of “residency” is peculiar when compared with that one
usual in other places. In Macau’s legal framework, the concept of “residency” works as an
equivalent to “citizenship”, whereas in other countries and places (including mainland China)
to be a resident means to have a legal domicile or to live in that place. Hence, to be a Macau
resident means to be a local person with a range of exclusive political rights and other benefits
or priorities.85 The details of the definition and general requirements for becoming a Macau
resident – which has two categories, namely “permanent” or “non-permanent” – are found in
the Basic Law, particularly in its Article 24.
Among the exclusive political rights of residents, there is the right of permanent abode
in Macau and the possibility of occupying the highest political positions within the local power
structure. For one to become a member of Macau’s Legislative Assembly, for instance, he or
she must be a permanent resident of the region. Also, the status of a permanent resident of
Macau is one of the conditions for those who wish to run for Chief Executive.
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For a work describing those rights and benefits in the SAR of Hong Kong, see: Leung, 2016.
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IV.3. Macau’s Judiciary and Court of Final Appeal

IV.3.1. Introduction

Macau’s judiciary is not, at least formally, politically dependent of the Executive and
the Legislative. These other branches of power are not allowed to have political interference in
the decision making and adjudication of courts. All courts play, however, a simultaneous duo
role: to acknowledge the sovereignty of the People’s Republic of China over Macau, while
having to preserve the local characteristics in accordance to the principle of “one country, two
systems”.
This discussion of Macau’s judiciary and its Court of Final Appeal (CFA) can lead the
reader to perceive and trace further distinctions and similarities between this reality and that of
the mainland. This section’s overall hypothesis is that the existence of a few administrative law
disputes involving the government at the CFA level may be a symptom of its perceived lack of
independence. If potential litigating parties believe the outcome of these disputes will likely go
against their interests and that there is no point in fighting, there shall be seen a scarcity of this
type of case in the Court. On the other hand, if the Court is perceived as independent and not
unduly favoring the government, this may encourage parties to challenge government actions
and defend rights. This section provides an empirical basis to verify this issue. That refers to
the number of disputes by area of law in the CFA and identify the proportion of these involving
the government.
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IV.3.2. Provisions on Judiciary Independence

The political organization of Macau is formally structured according to the tripartite
outline under the principle of separation of powers. Judicial independence is a core element
within this organization.
Moreover, courts and judges resolve disputes between private actors, and between
these and the government and are expected to be impartial. Their independence favors this
impartiality and allows judges to interpret the law without any undue interference. Macau’s
judges and courts are, in principle, not even bound by interpretations and precedents of the
higher courts because of the characteristics of the Civil Law tradition.86 In this tradition, the
primary source of law is the legislation (written law) (Article 1, Civil Code), and judicial
precedents are not binding as a rule. Articles 83 and 89 of the Basic Law also support this
primacy of the law, which in Macau’s context is equivalent to the idea of legislation. Article 83
states: “The courts of the Macao Special Administrative Region shall exercise judicial power
independently. They shall be subordinated to nothing but law and shall not be subject to any
interference”. Article 89 provides that, “The judges of the Macao Special Administrative
Region shall exercise judicial power according to law, instead of according to any order or
instruction (…)”.
Moreover, initial articles of the Basic Law contain express provisions on the separation
of powers and the judiciary’s independence. Article 2 states: “The National People’s Congress
authorizes the Macau Special Administrative Region to exercise a high degree of autonomy and
enjoy executive, legislative and independent judicial power, including that of final adjudication,
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in accordance with the provisions of this Law”. Article 19 reinforces the previous one: “The
Macao Special Administrative Region shall be vested with independent judicial power,
including that of final adjudication (…)”.
Unlike in the mainland87, the legal systems of the SARs of Macau and Hong contain
several legal provisions, at different hierarchical levels, providing formal guarantees for the
independence of the judiciary and the work of its personnel. In remarks about the courts of
Hong Kong, Cottrel and Ghai sustain that, “(…) under the Basic Law, of all branches of the
Hong Kong government, the judiciary is the most independent from the central government”
(2001, p. 211). Their statement is also applicable to Macau’s Basic Law and its legal reality.
Macau judges are forbidden by law (Article 24, of the Law 10/1999) to exercise
political activities or to have positions in political associations. This prohibition replicates part
of a provision of the Basic Law, according to which, “acting judges shall not accumulate any
other private or public function, nor take any position in political associations” (Article 89,
Basic Law). The Basic Law contains other provisions reinforcing the judiciary’s independence.
They contain explicit formal guarantees. Article 87 includes general rules to appoint and
remove judges:

Judges of the courts of the Macao Special Administrative Region at all levels shall be
appointed by the Chief Executive on the recommendation of an independent commission
composed of local judges, lawyers and eminent persons. Judges shall be chosen on the
basis of their professional qualifications. (…) A judge may only be removed for inability
to discharge his or her functions, or for behavior incompatible with his or her post, by the
Chief Executive on the recommendation of a tribunal appointed by the President of the
Court of Final Appeal and consisting of not fewer than three local judges. The removal
of the judges of the Court of Final Appeal shall be decided on by the Chief Executive
87

See Chapter II.
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upon the recommendation of a review committee consisting of members of the
Legislative Council of the Macao Special Administrative Region. The appointment and
removal of the judges of the Court of Final Appeal shall be reported to the Standing
Committee of the National People's Congress for the record. (Article 87, Basic Law)

Article 89 strengthens the stability of judges’ position. It contains a provision
establishing immunity from legal action: “Judges shall be immune from legal action for
discharging his or her judicial functions” (Article 89, Basic Law).
Article 83 provides that: “The courts (...) shall exercise judicial power independently.
They shall be subordinated to nothing but law and shall not be subject to any interference”.
Article 89 strengthens the previous one: “The judges (...) shall exercise judicial power according
to law, instead of according to any order or instruction, except in the situation prescribed in
paragraph 3 of Article 19 of this Law. Judges shall be immune from legal action for discharging
his or her judicial functions”.
To maintain the judiciary’s stability and in line with the principle of continuity, there
is an article to protect the job stability and the continuation of the judiciary operation. There is
Article 91 of the Basic Law, which provides that “the system previously in force in Macao for
appointment and removal of supporting members of the judiciary shall be maintained”.
Ordinary legislation under the Basic Law also contains similar provisions. The Civil
Code, Article 7, Number 1 states that, “Courts and judges are independent and are only subject
to the law”. Also, Article 5, numbers 1 and 3, of Law no. 9/1999 (Lei de Bases da Organização
Judiciária), which regulates the judiciary organization. Its Number 1 states: “the courts are
independent, deciding the matters over which they have jurisdiction exclusively in accordance
to the law and are not subject to interferences from other powers or to any orders or instructions”.
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And its Number 3 also offers important formal guarantees: “The independence of the courts is
guaranteed, according to the Statute of the Magistrates, by the immovability and non-liability
of the judges and by the existence of an independent organ of administration and discipline”.
Finally, provisions within Macau’s “Statute of the Magistrates”, Law no. 10/1999,
further establish guarantees on the independence of judges (Article 4), on their immovability
(Article 5) and on the non-liability of judicial magistrates (Article 6).
In consequence, there are several formal legal grounds for the independence of the
judiciary and judges in Macau. Chapter VI’s analysis of the administrative law disputes in the
CFA shall provide evidence about the way that Macau’s highest court has been using this formal
independence.

IV.3.3. Publicity of Judicial Decisions and Hearings

Court hearings in Macau are public, in accordance with Article 9 of the Law no.
9/1999,88 with exceptions needing to be justified by the court on the basis of a threat to public
order, the regular functioning of the court, good mores, or the intimacy of the “private life”
(Article 9. Law no. 9/1999). Courts’ conference sessions, however, when the collective
deliberation and decision takes place are not public.
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Similar provision exists in the Civil Procedure Code, for cases that it regulates. See its Article 117 about
“publicity of the lawsuit”.
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All decisions of the Court of Final Appeal (CFA) and of the Court of Second Instance
(CSI) are published and accessible online.89 In the decisions released online, the actual names
of the parties are replaced by letters. In the paper-published versions, many contain the actual
name of the parties. Some specific decisions meant to make the case-law of the CSI uniform
are also published in the Official Bulletin of Macau90, and they also contain the actual names
of the parties involved.
The decisions are written in both official languages (Chinese and Portuguese), in
accordance with the requirement of bilingualism established in the Basic Law: “In addition to
the Chinese Language, Portuguese may also be used as an official language by the executive
authorities, legislature and judiciary (…) (Article 9, Basic Law)”.91
The decisions of the judiciary’s first instance are not retrievable online but should be
made available on request given that Article 117 of the Civil Procedure Code provides that the
civil procedure is public with some exceptions depending, for instance, on the type of case. The
character of publicity includes the right of anybody to see the documents which are part of
ongoing cases as long as the person has a “satisfiable interest” or, in other words and in
accordance to the meaning in the Portuguese version, an interest that can be satisfied (“interesse
atendível” [sic]) (article 117, Number 2, Civil Procedure Code).
Hence, if case files regulated by civil procedure law are to be public, including the
right of third-parties to examine its parts, one can reasonably conclude that their related
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Their decisions can be found and downloaded from the website <www.court.gov.mo>. Besides the online
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courts.
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About the uniformization of the case law, see: Article 426, Law no. 9/1999 and Article 652 - B, Number 4, Civil
Procedure Code (as amended by Law no. 9/1999).
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For a presentation of the bilingualism in the Macau legal system see: Casabona, 2012, p. 223-254; Mancuso,
2007, p. 55-77. For a discussion on the role of the Portuguese language on the broader socio-political context of
Macau, see: Bray; Koo, 2004, p. 215-239.
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decisions should also be made public on request. Nonetheless, special procedural rules regulate
certain issues related, for instance, to criminal and family law.

IV.3.4. Judiciary Structure

Macau is a historical point of converging social, legal and political heritages from the
West and the East. Such encounters of cultures and peoples have taken place for at least the
past four hundred years.92 Its legal scene is characterized as a locus of encounters of distinct
legal sources and perspectives.93 Its judiciary does not count, though, with many courts and
judges and the judicial structure is relatively simple.
Judges can be, however, foreigners as well as non-residents of Macau (Article 87,
Basic Law). They can be appointed and serve at any level of the judiciary, with exceptions
concerning, for example, the president of the CFA, who needs to be a Chinese national and a
Macau’s permanent resident (Article 88, Basic Law).
During most of the Portuguese administration, the judicial system of Macau was
connected to that of Portugal. Macau had no local court of appeal until 1993, when a local
second instance court was created: “The High Court of Justice” (Tribunal Superior de Justiça).
This High Court was renamed to “Court of Second Instance” in 1999, when a third level of
jurisdiction was created. This third level is formed by the “Court of Last Instance” (Tribunal de
Última Instância), which is currently the “Court of Final Appeal of Macau”.

Further details about Macau’s history as well as the formation of its legal environment, see: Hao, 2011
(particularly chapters 1 and 4); Cheng; Wu, 2010, p. 14-61.
93
See Chapter IV.
92
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Hence, Macau’s judicial system is currently structured in three levels or instances of
jurisdiction, which are all legally independent from the other “powers of the State”, namely the
Executive and the Legislative (e.g. Articles 84 and 2, Basic Law). Figure 1 displays Macau’s
judicial structure:

Figure 1

At the first level, there are two courts of first instance. The Administrative Court, with
jurisdiction over administrative and tax (including customs) cases; and the Judicial Base Court,
with general jurisdiction. The Judicial Base Court contains sections specialized in legal matters
of different nature: civil, criminal, small claims, labor, family and under-aged (minors).
At the second instance, there is an intermediate court, the “Court of Second Instance”
(CSI). Finally, at the apex of the system, there is the “Court of Final Appeal” (or Court of Last
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Instance94). The following section gives an account about the possibility and the use of domestic
legal resources (local precedents and doctrine) as the use of comparative law references.

IV.3.5. Judicial Precedents, Doctrine and Comparative Law

Macau courts and judges usually make use of legal doctrine (academic writings of
legal scholars) when drafting their decisions. Even though doctrine can be argued not to be a
source of law and that the legislation of Macau does not include it among its formal sources95,
doctrinaire quotations are a familiar component in decisions of courts in Macau. Judicial
precedents (case law) can and are also regularly used.
In principle, judicial precedents (or case law) from higher courts do not bind lower
courts in Macau. The exception to this occurs when there is the so-called “uniformization of
case-law decision”, which results from a special judgment by the CFA that shall have a
composition extraordinarily enlarged by two other judges. These two additional judges shall be
the most senior members of the Court of Second Instance.96 Such decisions will necessarily be
published in the Official Bulletin of Macau and become a binding precedent to all courts
(Article 427, Number 1, Law. 9/1999).
The special appeal to the Court that aims at the “uniformization or fixation of case-law
decision” [uniformização de jurisprudência] rests on specific legal grounds. The law provides
that, “When, in the domain of the same legislation, the Court of Final Appeal pronounces two

In line with its usual name in Portuguese, “Tribunal de Última Instância”.
The initial articles of Macau’s Civil Code that provide on the sources of law, including written law, equity,
customs and usage, do not mention doctrine. For a discussion about the sources of law in Macau, see: Katchi, 2006.
96
For further details, see pages 160-1 of: Castelucci, 2007, p. 149-174.
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decisions that, concerning the same matter of law, are based on opposite solutions, the Public
Prosecutions Office, the defendant, the assistant or the civil party may appeal, to make the caselaw uniform, against the last pronounced decision” (Article 419, Number 1, Law no. 9/1999).
Another possibility foreseen for this special appeal occurs when the Court of Second
Instance97 pronounces a decision that is in opposition with another of its own decisions or one
from the CFA, and additionally, there was no ordinary appeal for that case (Article 419, Number
2, Law no. 9/1999).
Though not binding in general, judicial precedents constitute a sort of example to
easily condense the reasoning of the judges, who will then not reproduce entire arguments from
previous decisions. At the same time, the precedents contribute to an attempt of showing
coherence by the Court, indicating in the new cases’ decisions that a given reasoning used there
has already been adopted before by the Court. This reiterated use of a reasoning strengths the
interpretive positions taken by the Court’s judges who will likely not change their views
easily. 98 Paragraph 3 of Article 7 of the Civil Code also provides a legal basis that lends
importance to precedents. It states that, “In their decisions, courts shall take into account all
cases deserving analogous treatment, in order to obtain uniform interpretation and application
of the law” (Paragraph 3, Article 7, Civil Code). Hence, Macau’s courts (including the CFA)
as well as lawyers often quote precedents in their decisions or written arguments.
Given the current use of precedents and legal doctrine in Macau’s judicial context, one
can argue that comparative law can also contribute to foster innovative ideas and perspectives

For the sake of simplicity, the term “Second Instance” will sometimes be used in replacement of “Court of
Second Instance”.
98
In several cases involving a business conglomerate that controls many casinos of Macau (called STDM), the
judges point out that the Court of Second Instance has understood the same issue in different ways in two similar
cases. The issue is related to the legal nature of a declaration signed by former workers of STDM. In these “STDM
cases” (e.g. no. 46/2007, from 27/02/2008, and no. 14/2008, from 11/06/2008), the CFA has pointed out the lack
of consistency or coherence by the Court of Second Instance.
97
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that can help the judicial system to develop further. The CFA, for instance, is composed by
three judges only. Comparative law can expand the pool of ideas and the heterogeneity that
cannot be expected to be found in only three minds, particularly when they had a similar legal
training (all three judges studied in Portugal) and worked together for many years. This is the
case considering the Court’s composition in its initial years, period on which this investigation
focuses on.
Comparative legal references (including doctrine, legislation, and case-law) could help
the interpretation of terms and expressions that do not have a clear normative content, such as
“good faith”, “fairness”, “equality”, or “the average man”. Comparative law can be a valuable
resource to strengthen the ideas associated with those broad expressions or terms, by looking at
the way that other jurisdictions have been interpreting and using those terms. Moreover, it could
represent a more transparent and, perhaps, more acceptable way to fill the space of discretion
that judges have, instead of simply leaving this space open to the subjectivity or
intersubjectivity of judges. To use precedents or references from well-known courts abroad
could help, thus, to undermine the subjective and interpersonal factors present when the
interpretation occurs, which can be significant, particularly in contexts and courts with a small
number of judges.
Based on investigations about judicial behavior within panels of judges, Sunstein
argues that, “Judges are extremely susceptible to group influences” (2003, p. 169) and “In these
and countless other cases, like-minded people, after discussions with their peers, tend to end up
thinking a more extreme version of what they thought before they started to talk” (ibid., p. 112).
Moreover, “Insulated groups consider fewer alternatives and make worse decisions than
noninsulated groups” (ibid., p. 143). To minimize this sort of problem in the U.S. context, he
argues for more diversity of views among the judges in appeal courts: “The basic point (...) is
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that diversity of view helps to correct errors – not that judges of one or another party are likely
to be correct” (ibid., p 177).
Sunstein has widely argued about the various influences and likely problems in
collective deliberations, including that of judges: “The existence of group polarization and
conformity effects is especially striking in the judicial context. Judges are experts in law and
are ordinarily expected to interpret the law as best as they can. The fact that judges polarize and
respond to the competing views of their peers provides strong evidence that social influences
of this kind can be found in many diverse contexts” (2003, p. 167). Moreover, he argues that:
“My basic findings are that judges are highly vulnerable to the influence of one another and
that a panel of three like-minded judges tends to go to extremes” (Sunstein, 2003, p. 166).
Finally, “When a judge is confronted with the unanimous views of the other two panel members,
he tends to yield and to go along with their conclusion” (Sunstein, 2003, p. 168).
Sunstein’s ideas are of great importance for reflections about the Macau’s CFA, which
represents a deliberative forum with only three voices. Such a forum does not seem to configure
a heterogeneous space of discussion, especially, on highly debatable issues – particularly if one
knows about the small number of dissenting opinions in the history of the Court.99 Thus, the
use of foreign references could allow a greater number of plural perspectives to enter the judges’
deliberation, which is not public, although their decisions are.
The potential benefit for using comparative law can, then, be compared to the reasons
why it is important to protect freedom of speech. It is in the interest of most members of society
to protect this freedom. It is convenient and valuable to know about ideas which are expressed

Chapter VI’s study of the CFA revealed that there have been only a few dissenting opinions by the judges, and
most of them came from members of the Court of Second Instance composing an enlarged panel of the CFA in
special judgments to make Macau’s case law uniform. For data produced on the topic, see: Halis, 2011.
99
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in diverse speeches and from diverse sources, including the ones that go against majoritarian
views (Holmes, 1943, p. 312; Sunstein, 2003, 2009).100
Concerning the possibility of using precedents and doctrine from other jurisdictions,
the Basic Law does not regulate their use, neither allowing nor prohibiting it. Such precedents
are used, though. There are two important reasons for this. First, the judicial and legal systems
of Portugal and Macau were formally connected, and not long ago (up to 1999). Second, one
of the most important principles of law in Macau is that of “continuity”, implying a gradual
development without abrupt or radical changes in the region’s judicial and legal systems at least
until 2049. The peculiarities of Macau’s historical and legal reality explain, at least partially,
why there has never been any significant debate on the use of foreign references or a strong
rejection of them – as it has happened in the United States101, for example.
Furthermore, in relation to the possibility of referring and quoting decisions from other
jurisdictions in the judgments of courts, there is a notable difference between the Basic Law of
Macau and that of Hong Kong. Differently from the Macau’s Law, the latter expressly mentions
the possibility of judges to refer to decisions of other jurisdictions. This provision is found in
Article 84: “The courts of the Hong Kong Special Administrative Region shall adjudicate cases

The argument here is largely borrowed from Justice Holmes and Sunstein. Holmes’ basic view on freedom of
speech emphasizes the value of the competition of viewpoints and on attentive observation to capture the “winning
perspectives” as being the correct ones and, likely, the best-result ones. A case where he dissented and expressed
his views, which later became the “law of the land”, is Abrams v. United States (1919). In this case, the Supreme
Court had to evaluate the actions of a man who had published two leaflets with socialist ideas. In line with Holmes,
Sunstein has many noteworthy arguments, which follow: “(…) conformity can lead individuals and societies in
unfortunate and even catastrophic directions. The most serious danger is that by following others we fail to disclose
what we actually know and believe. Our silence deprives society of important information. (...) Those who dissent,
and who reject the pressures imposed by others, perform valuable social functions, frequently at their own expense”
(2003, p. v). Also, “In well-functioning societies, rights and institutions are designed to reduce the risks that
accompany conformity. Freedom of speech is the most obvious example” (2003, p. 7). At last, “Various civil
liberties, including freedom of speech, can be seen as an effort to insulate people from the pressure to conform.
The reason is not only to protect private rights but also to protect the public against the risk of self-silencing. (…)
A system of free speech confers countless benefits on people who do not much care about exercising that right”
(2003, p. 83).
101
For an overview of the debate in the USA and a defense of “judicial cosmopolitanism”, see: Posner, 2008, p.
32-34.
100
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in accordance with the laws applicable in the Region as prescribed in article 18 of this law and
may refer to precedents of other common law jurisdictions”. The existence of this possibility
can be linked to Hong Kong’s Common Law tradition, which attributes special importance to
judicial precedents, which are binding and the primary source of law.102

IV.3.6. Relevance of the Administrative Law Judicial Litigation in the CFA

The search for the number of disputes in each area of law in the CFA revealed that
criminal law occupied the first position in terms of decisions reached by the Court in the period.
The Court’s output regarding criminal law was of 133 decisions with most criminal activities
related to Macau’s gaming and tourism industry.
Administrative law litigation ranked second (with 101 decisions) among all areas of
law. This finding was unexpected because this number surpassed even the number of decisions
related to civil law. Civil law litigation produced 76 decisions, even though this number
includes disputes over private contracts, civil liability (or torts), succession, family law, and so
forth. Table 1 presents all the numbers:

102

For important points of comparison between the Civil Law and the Common Law traditions, see: Dainow, 1986.
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Table 1

Court of Final Appeal
Number of Decisions by Area of Law
(Corresponding to the Court’s Official Classification)
20 Dec. 1999 to 31 Dec 2009
Area
Labor
Administrative
Criminal
Civil
Civil Registration and Notary
Tax Law
Customs Law
Commercial Law
Copyright Law
Other areas

Total Decisions
7
101
133
76
0
4
0
0
0
16

Source: Search of decisions by area of law in the Macau Courts
Website,
http://www.court.gov.mo/pt/subpage/researchjudgments.
Data obtained on Oct. 30, 2014.

Table 1 shows the Court’s classification of areas of law in ten categories. Nine are
proper areas of law and include traditional branches of law, such as criminal, civil,
administrative, and labor law. The remaining category comprises other decisions that do not fit
the first areas. During the relevant period, there were decisions only on criminal, administrative,

94

civil, labor, tax, and “other areas”. The importance of focusing on administrative law cases is
that they mainly involve government officials or their actions.

IV.4. Conclusion

Macau is a region in Asia, part of Chinese territory, which has strong European legal
features. The principles of “one country, two systems”, “high degree of autonomy”,
“continuity”, and “Macau people governing Macau” are the political-juridical guidelines
regulating a special political architecture between the mainland and Macau. This legal-political
architecture allows Macau to have a strong ambivalent character that characterizes all its
dimensions (social, political, financial, legal, judicial, cultural…). It is a part of China, yet with
legal and judicial systems that cannot be entirely identified with the Chinese ones.
From that angle, the analysis of Macau’s legal and judicial systems configures a study
about European traditions, structures and perspectives appropriated in a small region in China,
which finds itself in a transitional period but that remains strongly absorbed in Portuguese legal
ideas practices.
There are several express legal provisions to affirm the independence of Macau’s
judiciary and its CFA. They are backed and in harmony with the main principles of political
and legal nature that characterize Macau as a Special Administrative Region of China.
Data revealed that the CFA has issued more decisions of administrative-law nature
than that decisions of civil and commercial law. Administrative law disputes ranked second in
the overall litigation, just behind the number of cases of criminal law. The relative significant

95

number of administrative law cases brought before the CFA indicates that people are using the
courts to control the government. This suggests a perception that there is a chance of success in
legal disputes against the government and, consequently, the court must have displayed enough
independence for that perception to be achieved. People seemed to have remained confident in
bringing their claims against the government to the highest court of Macau during its first ten
years. This however needs further investigation and empirical verification, which is done in the
following chapters.
The following chapter is relevant to understand the intersections between the legal and
judicial systems of the mainland and of Macau. It shall also contribute for understanding the
influences and direction that Macau is being prepared to move to and the way that the Central
Government in Beijing can act at the borderlines of Macau’s high-degree of autonomy.

V. MACAU’S COURT OF FINAL APPEAL: BETWEEN LAW AND POLITICS

V.1. Introduction

This chapter stresses the role and importance of the Court of Final Appeal (CFA) in
the institutional and political arena of Macau within the broad context of China. This
importance increases in situations at the edge of the region’s high degree of autonomy, when
there are questions about who has competence to decide: organs of the mainland or of Macau.
In these situations, there might be tensions between the rights and freedoms of people and
government actions. In such cases, it is important to understand the way that the CFA can act
within Macau’s legal framework and its intermediation between the government and the people.
This chapter’s hypothesis is that, rather than mainland legal references, which suit that
reality of law with Chinese characteristics, Macau’s CFA continues to use predominantly the
references in line with the region’s reality.
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V.2. The Court of Final Appeal: Structure, Functioning, Competence.

V.2.1 Structure

The Court of Final Appeal (CFA) had its debut on December 20, 1999 (Article 70,
Number 1, Law no. 9/1999). It is a three-judge-paneled court. In the period relevant for this
investigation, they were three men: Sam Hou Fai, the Court’s President, Chu Kin, and Viriato
Manuel Pinheiro de Lima. Two of them, including its president, were Chinese nationals, while
the third one was from Portugal. All three were “permanent residents” of Macau. Being a
resident means, in accordance to the local legal frame, the closest to a “citizen”, which is a term
not used, since Macau is not a sovereign State. Therefore, the Portuguese judge, although not a
Chinese national, also has the right to have the Macau identity card and the right of abode in
Macau.103 Judge Chu Kin passed away on November 2011.
The Chief Executive appoints the president of the CFA, who must be a Chinese
national and a permanent resident of Macau, having a three-year renewable tenure (Article 49,
Numbers 2 and 3, Law no. 9/1999).104The same judge, Sam Hou Fai, has presided the Court
since its establishment. Although there is a legal stipulation according to which the mandate of
the CFA’s president is a temporary one (Article 49, Number 3, Law no. 9/1999), the mandate
can be renewed, and this explains why the absence of rotation was possible.

103

See: Article 24, Basic Law of Macau.
There is an additional provision in the Article 18 of the Law no. 10/1999, regarding the president of the CFA
and the procurator according to which they must be Chinese nationals among the Macau permanent residents.
104
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The president oversees the “Office of the President of the Court of Final Appeal”,
which is an independent organ with administrative and financial autonomy (Article 50, Number
1, Law no. 9/1999). This organ coordinates the work of the courts of all instances, providing
them technical, administrative and financial support (Article 50, Number 2, Law no. 9/1999).
The same law regulates the competences of this office (Article 50) and of the president of the
CFA (Article 51).
The numbers of members of the staff working for, or on behalf of, the “Office of the
President of the Court of Final Appeal”, as well as their different positions are found in the first
chart of the Annex of the Administrative Regulation no. 19/2000. This regulation provides for
the structure and functioning of that organ. According to that chart, there are, altogether, 147
members of the staff, including various chiefs of staff, advisers, assistants, technicians and
interpreters-translators.

V.2.2. Functioning

The functioning of the Court is regulated by the rules of its Internal Regulation in the
issues not regulated by the Law no. 9/1999 (the “Statute of the Magistrates”) and by the
procedural laws (Article 1 of the Internal Regulation of the CFA 105). The CFA’s sessions are
not public, unless it is so determined by law (Article 4, Number 1, Internal Regulation of the
CFA106).

Article 4 states: “The sessions of the Court of Final Appeal are not public, unless provided by law”.
In Portuguese: “Regulamento Interno do Tribunal de Última Instância da R.A.E.M. of 02/02/2000”. Government
of Macau, Official Press, http://bo.io.gov.mo/bo/ii/2000/05/regul01.asp, 10 Jan. 2017.
105
106
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All three judges shall intervene in the deliberation, although each case is initially
distributed to only one judge, the “judge-rapporteur” (juiz relator). He will present the case and
write the opinion that will serve as the basis for their discussion. The opinion may be entirely
accepted, accepted with amendments, or rejected.
After the presentation of the opinion, the representative of the Public Prosecutions
Office may intervene, if the legislation and the case require so, followed by the intervention
and vote of the two other judges (Article 10, Number 1, Internal Regulation of the CFA). These
two judges, who did not write the opinion, are called “adjunct-judges” (juiz adjunto). The
president of the Court is always an adjunct-judge, never having to write opinions (Article 25,
Number 2, and Article 51, Number 7, Law no. 9/1999). He is the one who opens and closes the
sessions, both the hearings and the deliberation sessions, conducting the discussion.

V.2.3. CFA’s Number of Requests and Decisions

The following table shows the number of requests107 brought before the Court and the
decisions it reached considering the relevant timeframe.

Requests include cases and “others”, which include complaints to the president of the Court and requests from
CSI’s judges to be excused from being part in judgments where they would likely be or would be perceived as
partial, among other issues.
107
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Table 1

Requests and Decisions (CFA)
Year

Requests (cases distributed to the
members of the court and “others”)

Decisions reached
(cases and “others”):

2010
2009
2008
2007
2006
2005
2004
2003
2002
2001
2000

76
50
62
64
57
36
48
34
25
19
21

71
53
89
41
50
36
45
36
21
18
18

Total = 519

Total = 514

Source: “Courts of Macau SAR”, http://www.court.gov.mo, 15 Jan. 2011.
Note: Those “others” can be complaints to the president of the court, requests from judges of the Court
of Second Instance to be excused from being part in judgments where they would likely be or would be
perceived as partial, and so forth.
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Table 1 shows that the Court does not have any significant number of outstanding
requests and is quite up to date with its work. More importantly, it decides a relatively low
number of requests if compared with those directed at the lower courts of Macau.108
The annual number of requests can also be seen on Graph 1, which displays a visual
representation of their movement.

Graph 1

Source: Graph made by the author using the numbers presented on Table 1 (above).

108

For the caseload numbers of other courts, see Chapter VI.
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Regarding the requests made to the Court, composed by the cases distributed and other
procedural requests, a general growing tendency can be observed. With its 21 initial requests in
2000, when it properly started, the Court has seen a light oscillatory movement (up and
downwards) in its numbers. The highest number of requests was 64, received in 2007.

V.2.4. Competence

The CFA is the organ of last instance in Macau’s judicial structure. Its competence can
be particularly and expressly found in the Law no. 9/1999, which provides the basis of the
judiciary organization. Its Article 44, Number 2 contains a detailed description of the work to
be undertaken by the Court. Its formal duties include: to solve conflicts of competence between
other courts and public organs; to make the case-law uniform when there are differences in the
decisions of the Court of Second Instance (CSI); to have the final word on various sorts of
appeals; to decide the cases involving high government officials (Article 44, Law no. 9/1999).
The types of cases arriving at the Court can be: appeals; cases analyzed in first instance by the
Court; conflicts of competence; and other legal issues (Article 170, Civil Procedure Code).
Article 47, Numbers 1 and 2, of the Law no. 9/1999, establishes a distinction in terms
of the competence of the CFA to review distinct issues. When acting as a court of appeal
handling cases initially decided by the CSI, the Court can assess issues related to “facts” and
“law”, unless there are specific provisions from the procedural law regarding certain cases. Also,
in cases directly involving high officials of the government such as the government Secretaries
or even the Chief of the Executive, the Court analyzes the issues raised and evidence handling
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“facts” (or “matters of fact”) and “matters of law”, acting as a court of first instance. On the
other hand, when acting as a court of appeal that does not correspond to a second level of
jurisdiction, it can assess only “matters of law”.
In many decisions, the CFA reaffirms its competence to review, in principle, only
issues or “matters of law” and not issues or “matters of fact”. The attempt to distinguish issues
related to facts (“matters of fact”) and issues related to law (“matters of law”) is emphasized in
most decisions, which contain sections on each one of these matters.
Although the CFA is the “Court of Last Instance of Macau”, it does not deal
exclusively and specifically with “constitutional law” issues (the dispositions of the Basic Law
are considered to form a “Constitutional block” of legislation, together with the pertinent parts
of the Chinese Constitution). Thus, the Court is not a constitutional court but rather a “general
supreme court”.
Besides being the highest court, the CFA is supreme because of its power of final
adjudication (Articles 2 and 84, Basic Law109) and because of its independence, as seen before.
Also, it is formally supreme in accordance with the Article 44, Number 1, of the Law no.
9/1999110: “The Court of Final Appeal is the supreme organ of the hierarchy of the courts”.
Hence, there is no possibility of further appeal to any other court in the territory of China after
the CFA has reached its decision.
There is, however, one exception to the character of “supreme” of Macau’s CFA.
Because Macau does not have full autonomy from the mainland, but rather a high degree of

Article 84’s text is: “The primary courts, intermediate courts and Court of Final Appeal shall be established in
the Macao Special Administrative Region. The power of final adjudication of the Macao Special Administrative
Region shall be vested in the Court of Final Appeal of the Region. (…)”. (Article 84, Basic Law).
110
Law that provides the basis of the judiciary organization.
109
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autonomy, there is a range of limited issues that require the interpretation by the Standing
Committee of the National People’s Congress.
The following chapter offers a detailed discussion on the situations when the CFA is
required to consult the Standing Committee. They configure a link between Macau’s judicial
system and the mainland political system. At least in face of certain situations, the CFA is at a
position in between law and politics. The law of Macau and the politics of the mainland

V.3. Courts’ Use of their Political Power and the Case of the CFA

One of the important roles of law and society scholars is to demystify the decisionmaking process pointing out the relation between courts, law, and non-legal factors. Law cannot
be absolutely split apart from politics. Neither from psychology. Nor from economics, and so
forth, regarding many fields of knowledge. In this sense of interdisciplinarity, Macau’s CFA is
not different from other high-courts that operate “between law and politics”.111
Scholarly works have addressed the way that courts of several and diverse countries
have been used as instruments of political power. Some have discussed the political role of
courts either as a legitimizing tool of a given organization of society (and of its main actors)112,
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For a work on comparative constitutional courts emphasizing the many ways the relation between law and
politics can be framed, see: Jacob, 1996. Sunstein (2006) has offered data on U.S. federal courts in a paper titled,
“Are judges political?”. Even Hans Kelsen, who was by no means a “legal realist”, wrote demystifying any strict
division between the functions of the executive and the judiciary: “A strict separation of the two powers is
impossible, since the two types of activity usually designated by these terms are not essentially distinct functions.
The judicial function is in fact executive in exactly the same sense as the function which is ordinarily described by
this word; the judicial function, too, consists in the execution of general norms” (1945, p. 273). Also from Kelsen:
“Our analysis of the judicial function shows that the view according to which the courts merely apply law is not
borne out by the facts” (1945, p. 151).
112
Several legal critical movements, which had their strongest moment during the seventies and eighties in
different countries, had a common theme: “law as politics” or “law is politics”. In brief, many followed the
approach that a legal system, including the legal decisions, promotes and maintains a given form of political-
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or as a bulwark to promote social changes113. Others, however, have recognized the political
role of judiciaries without accepting neither of these two extremes.114
Judicial review can also be used to restrict legislative and executive powers. This is an
important feature of courts because they can delineate the exacts contours of the competences
and powers of organs and entities within the same country. In the U.S. context, for instance, the
Supreme Court has acted against the autonomy of the states to safeguard the unity of the country
in support of the idea of federalism. Frankfurter had no doubts in underscoring the political
functions of that Court, especially in what concerns striking a balance between federal and state
authorities:

The Supreme Court marks the boundaries between state and national action; it mediates
between citizen and government. This tribunal is the final authority in adjusting the
relationship of the individual to the separate states, of the individual to the Unites States,
of the forty-eight states to one another, of the states to the Union and of the three
departments of government to each other. The Court thus exercises essentially political
functions. It escapes the rough and tumble of politics partly through the restraint of
traditional mental habits and the scrutiny of professional opinion, but largely because the
Court moves only when invoked, and then only under the guise of settling a lawsuit.
(Frankfurter, 1955, p. 174)

economic organization of society. They argued that a “legal order” promotes and guarantees a given “social order”.
This argument implies a methodological underpinning linking law and politics while it challenges conceptions of
legal positivism that attempting to clearly separate one from the other. Many critical theorists’ works were inspired
by the ideas of Karl Marx and other Marxists. In the U.S. context, for one, the Critical Legal Studies movement
followed this track. See: Unger, 1983; Kelman, 1987; Kennedy, 2002, 2006.
113
For an illustration of a high court that has arguably promoted deep social transformations when deciding
constitutional issues, see: Uprimny; García-Villegas, 2002, p. 298-339.
114
For a discussion presenting examples of courts either involved in the preservation of the social order or in the
transformation of the social order, along with a broad theoretical review of scholars involved in this debate, such
as Habermas and Garapon, see: Halis, 2004a, 2004b.
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The lessons from the U.S. context and from Frankfurter’s words are useful to enlighten
a view about the role of Macau’s CFA as a political court. In line with the passage, the CFA is
also a political court because it mediates conflicts between people and the government, it
preserves the boundaries between local and central political entities, and it addresses the
relationship between people and the different political entities.
Moreover, the CFA holds the highest interpretive authority within Macau to declare
even what its fundamental law, the Basic Law, means.115 It holds the power to choose, or to
construct, one interpretation among several existing interpretive alternatives and possibilities,
which could be legally grounded, reasonable and defensible. Because the CFA has the highest
discretionary interpretive power in Macau, the actual way, or ways, that it uses its power
represents a political choice, or a choice oriented by political-ideological factors, rather than
exclusively by legal factors.
The expression “judicial activism” is adopted in law and politics literature. Its exact
definition, boundaries and its quality of being desirable or undesirable changes according to
viewpoints and to what the term “activism” highlights or leaves behind. A so-called “activist
court” can, for instance, work toward the extension of the power of the Executive or toward its
restriction, and this can be seen positively or negatively. Chapter II about the legal and judicial
realities of the mainland has argued against the use of the term “activists” to courts within a
reality without a strong idea of separation of powers or judicial independence.
In theory at least, the context of Macau, with several safeguards related to separation
of powers and judicial independence, admits attempts to evaluate whether courts and judges are

115

Despite the argument that it holds a derivative interpretive power, because the original power rests with the
Chinese National People’s Congress and its Standing Committee. See Article 143, Basic Law.
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or not activists. This thesis contributes to further studies and diagnosis with the data it offers
about the judiciary’s case law.
The CFA can also be said to be a political organ because it acts in between forces from
the mainland China and from Macau, when safeguarding the latter’s autonomy. This is
important because these two places have different approaches to the relation between the legal
and the political realms. In Macau, there remains, at least officially, a strong separation between
them. Among other relevant legal provisions, there is that of Number 1 of Article 5 of the law
that establishes the bases of the judiciary organization (Law no. 9/1999). The provision estates
that the courts of Macau are not subject to the interference of the other powers or to any other
orders or instructions. Another example: Article 82 of the Basic Law: “The Courts of the Macau
Special Administrative Region are in charge of exercising the judicial power”. This provision
goes hand on hand with Article 3 of the Law no. 9/1999: “The courts are the only organs with
competence to exercise the jurisdictional power”. This second provision is more specific since
it uses the word “only” in its writing.
This separation is evident not only in legal provisions, but also in the judicial discourse.
The CFA’s decisions contain a phraseology reflecting mechanical conceptions of the work of
judges116 and judiciary according to which they merely exercise a “technical activity” rather
than a political one.117 Traces of orthodox conceptions about the work of judges and courts can

Mechanical jurisprudence is an expression attributed to Roscoe Pound, in an article “Mechanical jurisprudence”,
but fairly used by others from then on. See: Pound, 1908, p. 605-623; Pound, 1912.
117
Classical ideas from Montesquieu, for instance, influence such “mechanical” conceptions of jurisprudence or
of the separation of powers doctrine. In his “Spirit of laws”, Montesquieu argues: “The nearer a government
approaches to a republic, the more the manner of judging becomes settled and fixed. (…) In republics the very
nature of the constitution requires the judges to keep to the letter of the law. Here there is no citizen against whom
a law can be interpreted, in cases where either his honour, property, or life is concerned” (1794, p. 80). Similarly:
“But though the tribunals ought not to be fixed, yet the judgments ought, and to such a degree as to be always
conformable to the exact letter of the law. Were they to be the private opinion of the judge, people would then live
in society without knowing exactly the obligations it lays them under” (ibid., p. 167). Finally, “It is possible that
the law, which is clear-sighted in one sense, and blind in another, might in some cases be too severe. But, as we
have already observed, the national judges are no more than the mouth that pronounces the words of the law, mere
passive beings, incapable of moderating either its force or rigour” (ibid., p. 172) [no emphases in the original].
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be found everywhere in the decisions of the Court. One of those conceptions is that judges apply
the law through logical deductions and, consequently, the study of factors that are not strictly
legal is irrelevant. In short: The CFA judge’s writing suggests that legal norms do not need
interpretation, but simply “application”. “From the norms seen, results the following” is an
illustration of such style.118 Thus, it can be argued that Macau’s official narrative, based on law
and judicial provisions, emphasizes the differences between law and politics rather than their
commonalities or intersection, as it is done in the mainland.
The following section further explores the two places’ different approaches to courts
in relation to the principles of separation of powers and judicial independence.

V.4. Law and Politics in the SARs and in the Mainland

During the 2010’s ceremony for the opening of the judiciary year in Hong Kong, the
president of that region’s Court of Final Appeal at the time, Andrew Li Kwok-Nang, gave a
speech stressing that the separation of powers, as well as a judiciary independent from the other
State powers are indispensable conditions for the protection of rights and freedoms. Judge
Andrew Li Kwok-Nang’s speech established the difference between the mainland’s and the
Hong Kong’s models of rule of law. It was a subtle response to previous declarations made by

The judges’ predominant “logical language” is not, however, unique to Macau’s context or cannot be seen as
exceptional within legal professionals. At least, this was suggested by Justice Holmes: “This mode of thinking is
entirely natural. The training of lawyers is a training in logic. The processes of analogy, discrimination, and
deduction are those in which they are most at home. The language of judicial decision is mainly the language of
logic. And the logical method and form flatter that longing for certainty and for repose which is in every human
mind. But certainty generally is illusion, and repose is not the destiny of man. (Holmes, 1897, p. 465-6).
118
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a high-level mainland official, Zhang Xiaoming, who had recently praised Macau’s
“collaborative judiciary”. According to him, Macau’s judiciary was “socially constructive”. 119
Zhang Xiaoming had also made praising remarks about the passing of a criminal law
in Macau that regulated the Article 23 of the region’s Basic Law. Article 23 concerns “National
Security” and (vaguely) refers to conducts that would be contrary to it. Its text is:

The Macao Special Administrative Region shall enact laws, on its own, to prohibit any
act of treason, secession, sedition, subversion against the Central People’s Government,
or theft of state secrets, to prohibit foreign political organizations or bodies from
conducting political activities in the Region, and to prohibit political organizations or
bodies of the Region from establishing ties with foreign political organisations or bodies.
(Article 23, Basic Law)

The law enacted in Macau typified those conducts and provided sanctions for such
conducts. Conversely, Hong Kong has never regulated the equivalent article in its own Basic
Law, due to a strong organized resistance. In times when attempts to pass such regulation were
made, various segments of Hong Kong’s society upraised. Fears have been that such criminal
regulation would serve to unduly restrict individual and collective freedoms of speech and
association. Up to this moment, the government has not been able to pass such proposal and
have always had to withdraw it from the Legislative Council.
The two official’s speeches reveal a tension between two views about the institutional
role of courts and the way to structure law and politics. One view, which can be called liberal,

See: “Independência ou morte. Alto magistrado de Hong Kong reage a declarações de dirigente chinês sobre
‘justiça colaborante de Macau’”. [“Independence or death. High magistrate of Hong Kong reacts to declarations
of Chinese leader about the ‘collaborative judiciary of Macau’”]. Jornal Hoje Macau. 13 Jan. 2010, p. 5.
119
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is based on traditional Western legal doctrines. The other is linked to the idea of “rule of law
with Chinese characteristics”120. They are different in terms of how to provide institutional
safeguards concerning people’s rights and freedoms.
Cottrel and Ghai (2001) trace a parallel between State and people in the mainland and
in Hong Kong. They differentiate the way courts are expected to operate in these two places
and highlight the role of judicial review in Hong Kong. Their comments about Hong Kong are
also valid for Macau:

Law on the mainland does not, for the most part, provide an autonomous framework for
the relationship between the state and the people. Courts cannot review the validity of
legislation, and until recently, they could not review the legality of administrative acts.
There have been doubts among some mainland lawyers whether judicial review of any
kind would be permissible under the Basic Law, on the basis that the Basic Law, being
Chinese law, must be subject to Chinese legal principles. The practices of the law are
subordinated to politics on the mainland in a way that would be regarded as unacceptable
in Hong Kong. (Cottrel; Ghai, 2001, p. 211) [no emphases in the original]

The passage relates two important issues that are at the intersection of the “one country,
two systems” arrangement. First, that the legal practices (and its theoretical underpinnings) are
distinct in the two systems. Second, it recalls the fact that the Basic Law is a Chinese Law –
enacted by the NPC. This could mean that the perspectives to interpret the Basic Law should
be those of the mainland. The authors argue, however, against the application of the mainland
law’s principles in Hong Kong, so that the region’s judicial review can be preserved. In Hong
Kong, “The general principle is one that it claims applies to all constitutions – that laws

120

See Chapter II.
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inconsistent with it are void and of no effect and that it is for the courts to determine questions
of inconsistency and invalidity (thus ignoring a fundamental principle of Chinese constitutional
law excluding judicial review)” (Cottrel; Ghai, 2001, p. 220).
In line with Hong Kong and the liberal perspective, Macau has judicial review of
legislation and of its application (i.e. review of administrative acts). These reviews can be done
by the courts of all levels. They can refuse to enforce the effects of rules or acts that contradict
with the Basic Law. The final part of Article 11 of Macau’s Basic Law provides the legal basis
for the judicial review: “No law, decree, administrative regulations and normative acts of the
Macau Special Administrative Region shall contravene this Law”.
The predominant differences between the legal perspectives of the mainland and of the
SARs justify a common concern in Hong Kong and Macau about the safeguard of their
autonomy. In other words: the safeguard of the two-systems that are part of the “one country,
two systems” formula. Hence, the following sections discuss what is included or excluded from
the SARs’ high degree of autonomy, continuing with the focus on Macau’s reality.

V.5. Frontiers of the High Degree of Autonomy

Chapter IV advanced an overview of the principle of a high-degree of autonomy,
which now can be detailed further. Within given limits, Macau administers itself
autonomously.121 According to its Basic Law, Macau shall not suffer interference from other
political entities of China (Article 22, Basic Law), given that it is directly under the Central
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For the various dimensions and aspects of the autonomy of Macau, see: Chapter IV; Oliveira & Cardinal, 2009.
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People’s Government (Article 12, Basic Law). The central government, however, can only
interfere in a few restricted areas, such as foreign affairs and external defense (e.g. articles 13,
14, Annex III). Article 19 has an express provision limiting the jurisdiction of Macau courts in
certain cases and establishing the procedure to be followed:

The courts of the Macao Special Administrative Region shall have no jurisdiction over
acts of state such as defence and foreign affairs. The courts of the Region shall obtain a
certificate from the Chief Executive on questions of fact concerning acts of state such as
defence and foreign affairs whenever such questions arise in the adjudication of cases.
This certificate shall be binding on the courts. Before issuing such a certificate, the Chief
Executive shall obtain a certifying document from the Central People’s Government.
(Article 19, Basic Law)

The breadth of this interference by the central government produces debates though.
The reason is the existence of points of connection between the two systems (that of the
mainland and that of the SARs), which could produce conflicts of competence. These conflicts
have not happened in Macau but have happened in Hong Kong122. Hong Kong’s example can
illuminate, thus, the tensions that could arise in Macau.

The Basic Law attempts to separate the legal systems of Hong Kong and mainland China.
However, there are some points of interface between the two systems. It is at these points
that the independence and effectiveness of the judiciary come under strain, because the
Hong Kong judicial system is subordinate to the Standing Committee of the National
People’s Congress (NPCSC). (Cottrel; Ghai, 2001, p. 208) [no emphasis in the original]
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See, for example: Cottrell; Ghai, 2001, p. 207-232.
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Cottrel’s and Ghai’s above remarks are valid for Macau, whose rules on this matter
are the same. The authors’ statement that Hong Kong’s judicial system is subordinate to the
Standing Committee does not mean, however, that courts and judges are not independent and
that the mentioned subordination is absolute.
When facing an issue in a concrete case, which is not exclusively domestic and directly
regulated by local laws, how should the courts of the two SARs act? Cottrel and Ghai enunciate
the fundamental idea that courts, specially the high courts, are to follow: “The general rule is
that when the issue concerns a matter within the autonomy of Hong Kong, it is left to the Hong
Kong courts. When it concerns a responsibility of the central authorities or the relationship
between them and Hong Kong, it is left, ultimately, to the NPCSC [National People’s Congress
Standing Committee] (2001, p. 218). This division of competence is important because in
concrete cases judges need to know whether either local laws, or National laws (the laws
applicable in the entire China, including the SARs) were to be applied. The list of National
Laws in the Annex III of the Basic Law includes laws and resolutions concerning the Chinese
nationality, national symbols and holidays. This list is not exclusive, however, and there are
grey areas. Article 18 of the Basic Law contains one example of a grey area:

(…) National laws shall not be applied in the Macao Special Administrative Region
except for those listed in Annex III to this Law. The laws listed therein shall be applied
locally by way of promulgation or legislation by the Region. The Standing Committee of
the National People ' s Congress may add to or delete from the list of laws in Annex III
after consulting its Committee for the Basic Law of the Macao Special Administrative
Region and the government of the Region. Laws listed in Annex III to this Law shall be
confined to those relating to defence and foreign affairs as well as other matters outside
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the limits of the autonomy of the Region as specified by this Law. In the event that the
Standing Committee of the National People’s Congress decides to declare a state of war
or, by reason of turmoil within the Macao Special Administrative Region which
endangers national unity or security and is beyond the control of the government of the
Region, decides that the Region is in a state of emergency, the central People’s
Government may issue an order applying the relevant national laws in the Region.
(Article 18, Basic Law) [no emphasis in the original]

Interpretation concerning matters that fall outside of the high-degree of autonomy of
the SARs (e.g. foreign affairs) must be done by the Standing Committee of the NPC, organ that
has the original interpretive power (Article 143, Basic Law) and that is China’s highest one to
hold the political power. Article 143 provides that,

The power of interpretation of this Law shall be vested in the Standing Committee of the
National People’s Congress. The Standing Committee of the National People’s Congress
shall authorize the courts of the Macao Special Administrative Region to interpret on their
own, in adjudicating cases, the provisions of this Law which are within the limits of the
autonomy of the Region. The courts of the Macao Special Administrative Region may
also interpret other provisions of this Law in adjudicating cases.

From the point of view that the CFAs of the two SARs are not competent to interpret
the Basic Law on matters out of the regions’ autonomy, they cannot be considered as “supreme
courts”. On the formal role of Hong Kong’s CFA and judiciary, parallel to that of Macau,
Cottrel and Ghai wrote: “(…) the courts now have the function of maintaining the autonomy of
Hong Kong from the Chinese Central Authorities, which they exercise by ensuring that
interventions by those authorities follow the procedures as well as the substantive limitations
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prescribed in the Basic Law” (Cottrel; Ghai, 2001, p. 207). Hence, despite their role of
guardians of the regions’ autonomy, the two CFAs are also under the possibility of intervention
by the Standing Committee.
Conversely, it can be argued that the CFA has the prerogative of deciding whether the
interpretation of certain issues belongs to its competence, or to the competence of the Standing
Committee. If it decides that a given issue is within Macau’s autonomy, it can reach a decision
based on its own interpretation of legal provisions. If, on the other hand, it decides that the issue
goes beyond the autonomy of Macau, it must request an interpretation from the Committee. It
is only after this binding interpretation that the CFA can reach its final decision about the case
at hand. From this point of view, the Court has the competence to declare itself competent and
to decide upon broadly-defined issues – what amounts to be a political power and justifies
arguments that it is a supreme court. Hence, the Court faces the dilemma of having to decide
what to decide.
In either way, no court or organ within the judiciary in the mainland can interpret the
Basic Law of Macau or of Hong Kong, even in the matters that are at the edge of their autonomy
or in a grey zone – not even the People’s Supreme Court in Beijing. The only intervention
possible is by the Standing Committee, which is not a judicial organ. Hence, the judicial systems
of the mainland and Macau are separated.
The question that could arise is what if the Court considers that a given issue is within
its competence and does not consult the Standing Committee, but this organ finds the opposite?
By not consulting the Committee, would the Court be acting in an ultra vires way or would it
be regularly fulfilling its duties? And if the Court went ahead without this consultation, and that
displeased Beijing, could the Court argue that is simply exercising a legal command and
guaranteeing its independence? Or would an opposite argument that the Court is acting in
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violation of the Basic Law prevail? This situation has never happened in Macau and, thus, these
questions cannot have definitive answers. However, Hong Kong’s example and the following
section shall present an account of the way the relevant situations can be handled. The
precedents seen in Hong Kong’s context would likely be seen in Macau, if its CFA decided to
be competent and the central government disagreed.

V.6. The NPC Standing Committee’s Intervention

Until presently, the Standing Committee has not been called to interpret legislation in
a case being tried in Macau. In Hong Kong, there were a few cases where the Committee has
interpreted legislation.
The first case in Hong Kong concerned this region’s Basic Law and the Nationality
Law of China. The latter is to be applied in China’s entire territory, which includes its SARs.
The case was Ng Ka-Ling and others v. Director of Immigration (1999).123 In this case, the
Standing Committee’s interpretation of Article 22, Paragraph 4,124 and of Article 24, Paragraph
2, Number 3, 125 of Hong Kong’s Basic Law prevented a previous interpretation by Hong
Kong’s CFA to become a binding precedent for new cases. In a previous and similar case, the
CFA had decided without requesting any interpretation from the Standing Committee. It had
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[1999] 1 HKLRD 135.
See the text: “For entry into the Hong Kong Special Administrative Region, people from other parts of China
must apply for approval. Among them, the number of persons who enter the Region for the purpose of settlement
shall be determined by the competent authorities of the Central People’s Government after consulting the
government of the Region” (Article 22, Paragraph 4, the Basic Law of Hong Kong) [no emphasis in the original].
125
See the relevant legal text: “The permanent residents of the Hong Kong Special Administrative Region shall
be: (…) (1) Chinese citizens born in Hong Kong before or after the establishment of the Hong Kong Special
Administrative Region; (2) Chinese citizens who have ordinarily resided in Hong Kong for a continuous period of
not less than seven years before or after the establishment of the Hong Kong Special Administrative Region; (3)
Persons of Chinese nationality born outside Hong Kong of those residents listed in categories (1) and (2);” (Article
24 caput and its Paragraph 2, Numbers 1, 2 and 3, The Basic Law of Hong Kong).
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117

found the issue to be within Hong Kong’s autonomy and, thus, found itself competent to decide
it without that external interference. Hong Kong’s executive branch disagreed and directly
requested an interpretation from the Committee, which had then to be mandatorily adopted by
the CFA in the Ng Ka-Ling case as well as in all similar cases that followed.126
Among other binding interpretations issued by the Standing Committee for Hong
Kong, there were one of 2005, concerning the term of office of the Chief of the Executive, and
another in 2004, regarding local elections. The latter was the first about the people’s
participation in the electoral process. It denied universal suffrage for the people of Hong Kong
to choose its Chief of the Executive. Since then, and even after much political turmoil in the
region (including the well-known Umbrella Movement), there is no universal suffrage in that
process.
Even though the Standing Committee has only exercised its power to pass legal
interpretation a few times127, some have argued that the symbolism and the possibility of the
use of this power is enough to control the highest court of the mainland and of the SARs. Jin
has argued that, “(…) by means of this symbolic power, the SCNPC maintains control of the
interpretation activities of SPC, and those of the Supreme Courts of the Hong Kong and Macau
SAR as well” (Jin, 2009, p. 8).
In line with Jin’s argument, it is possible to sustain, thus, that Macau courts, including
the CFA, are structurally autonomous, but do not take entirely independent political directions.

For the Hong Kong’s government explanations about these cases, see: “Right of abode: the solution”.
Government
of
Hong
Kong
Information
Website.
Government
of
Hong
Kong.
http://www.info.gov.hk/gia/general/199905/18/0518132.htm, 10 Aug. 2010; Kam, 2001.
127
In his paper about the People’s Supreme Court and the political system of China, Jin wrote: “(…) since 1954,
it [the Standing Committee] has never released any interpretation to the Constitution and has released only 14
documents titled ‘Interpretation’ (jieshi), which mainly concern Criminal Law, Nationality Law and the Basic Law
of Hong Kong SAR, while the various types of judicial interpretations released by the SPC from 1949 to 2004
added up to more than 2500 pieces. Evidently the SCNPC’s power to interpret the law is more of a symbolic nature”
(Jin, 2009, p. 8).
126
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Why? Because in Macau’s case – much smaller in size, population, and legal community than
Hong Kong – the Standing Committee was never called to interpret legislation. Macau’s
government started, immediately after that decision for Hong Kong, to follow the guidelines
for the interpretation of the Nationality Law of China issued by the Standing Committee for
Hong Kong.
Those guidelines are considered to have a direct normative function, meaning that they
shall be directly applied by the Macau government and observed by courts. By doing so, there
has been no need for any formal request of interpretation to the Committee. Thus, Macau has
not yet had any case of interpretation of its Basic Law by that mainland organ.
Regarding the context of Macau’s judiciary, Castellucci argues that: “In sensitive cases
similar to those in Hong Kong, policy enforcement is possible and/or smoother and more
convenient in Macao, at the micro-level, through the court system – far more flexible in the
outcomes, the stare decisis principle being absent in Macao” (2007, p. 169). Similarly, he notes:
“Interpretive guidelines stemming from Beijing have been enforced straightaway in Macao, as
it is the case of the mentioned Nationality Law of the PRC (2007, p. 169).128
Therefore, although neither the CFA or the Executive of Macau have formally
requested any interpretation from the mainland, they do exist and do interfere in the work of
the local courts and government: in the way they reach and implement their decisions. Hence,
the lack of a formal request and resulting lack of formal interference by Beijing in Macau seems
only natural, because there is effectively no need for those formalities if, in practical terms, they
already happen.
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An example of a case given by Castellucci (2007, p. 170) is: Case no. 82/2006, Tribunal de Segunda Instância
(Court of Second Instance), 13/07/2006.
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It is not only at the edge of Macau’s autonomy that a matter of interpretation may
interfere in the way that issues are seen or decided. All sorts of issues shall be decided
considering the way that the Basic Law is interpreted by the courts and particularly the Macau’s
CFA. The following sections present this debate.

V.7. Interpretation of the Basic Law

The Basic Law of Macau does not contain references about how it should be
interpreted. Menezes writes:

The Basic Law itself gives no direction as to how to interpret its provisions. It tells us that
the Standing Committee of the National People’s Congress (the Standing Committee) and
the courts of Macao are vested with the power to interpret this Law, but no guidance is
given on how to carry out this crucial task. Hence the question: how should the Basic Law
be interpreted? (Menezes, 2009, p. 632).

Menezes’s argument about the lack of interpretive guidelines is valid despite the Basic
Law Chapter VIII’s title, “Interpretation and Amendments of the Basic Law”. The absence of
an interpretive direction is important because the Basic Law’s provisions are especially
ambiguous or vague because they represent, even more than ordinary laws, political
compromises between forces and interests within and beyond the region.129

About constitutional provisions, Sunstein argues: “The great phrases of the Constitution are vague – equal
protection of the law, freedom of speech, cruel and unusual punishment. Perhaps the justices will understand these
129
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As previously seen in this section, Article 143 of the Basic Law 130 establishes the
organs and authorities who hold the power to interpret the Basic Law. The Article clearly
indicates the derivative nature of the interpretation exercised by Macau courts.
Reinforcing this article, there is Article 144, which provides for the competence and
on the process to amend the Basic Law.131 Both articles do not mention, however, how the
competent organs or authorities must do their interpretive work, in spite of the fact that the Civil
Code contains a provisions establishing that the decisions of courts shall prevail over those of
all other authorities (Article 7, Number 4, Civil Code)132.
Ordinary legislation, infra-Basic Law, also does not contain any particular guidance
related to the interpretation of the Basic Law. Number 2 of Article 16 of Law No. 9/1999, which
regulates the competence of the courts, provides: “The courts can interpret the Basic Law of

phrases in terms that fit with their own commitments” (Sunstein, 2003, p. 190). In the same line of reasoning, see:
Sunstein, 1993, 2001.
130
The full text of Article 143 is: “The power of interpretation of this Law shall be vested in the Standing
Committee of the National People’s Congress. The Standing Committee of the National People’s Congress shall
authorize the courts of the Macao Special Administrative Region to interpret on their own, in adjudicating cases,
the provisions of this Law which are within the limits of the autonomy of the Region. The courts of the Macao
Special Administrative Region may also interpret other provisions of this Law in adjudicating cases. However, if
the courts of the Region, in adjudicating cases, need to interpret the provisions of this Law concerning affairs
which are the responsibility of the Central People’s Government, or concerning the relationship between the
Central Authorities and the Region, and if such interpretation will affect the judgments in the cases, the courts of
the Region shall, before making their final judgments which are not appealable, seek an interpretation of the
relevant provisions from the Standing Committee of the National People’s Congress through the Court of Final
Appeal of the Region. When the Standing Committee makes an interpretation of the provisions concerned, the
courts of the Region, in applying those provisions, shall follow the interpretation of the Standing Committee.
However, judgments previously rendered shall not be affected. The Standing Committee of the National People’s
Congress shall consult its Committee for the Basic Law of the Macao Special Administrative Region before giving
an interpretation of this Law” (Article 143, Basic Law).
131
The text of Article 144 is: “The power of amendment of this Law shall be vested in the National People’s
Congress. The power to propose bills for amendments to this Law shall be vested in the Standing Committee of
the National People's Congress, the State Council, and the Macao Special Administrative Region. Amendment
bills from the Macao Special Administrative Region shall be submitted to the National People’s Congress by the
delegation of the Region to the National People’s Congress after obtaining the consent of two-thirds of the deputies
of the Region to the National People’s Congress, two-thirds of all the members of the Legislative Council of the
Region, and the Chief Executive of the Region. Before a bill for amendment to this law is put on the agenda of the
National People’s Congress, the Committee for the Basic Law of the Macao Special Administrative Region shall
study it and submit its views. No amendment to this Law shall contravene the established basic policies of the
People's Republic of China regarding Macao” (Article 144, Basic Law).
132
The text is: “Court decisions are compulsory for all private or public entities, and prevail over those of any
other authorities” (Article 7, Number 4, Civil Code) [no emphasis in the original].
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the Macau Special Administrative Region, in accordance with the dispositions consecrated in
its Article 143”. This means: even more specific articles of the ordinary legislation do not
provide much help in the sense discussed. As seen, the Article 16 contains nothing more than a
reference to the more general article of the Basic Law, which does not effectively provide any
detailed way to undertake that legal interpretive task. Only a few articles in the beginning of
the Civil Code broadly provide on legal interpretation, but they do not help much the
interpreters as well. Among them, they suggest that interpreters use that vague notion of
legislative thought (Article 8, Civil Code).
This absence of legal guidelines results in a tension between two different broad
interpretive perspectives. The first, aligned with the mainland law, while the second, aligned
with the law of Macau. This debate follows.

V.8. Interpretive Perspectives

To do their work, legal interpreters must make relevant choices. Among other factors,
their choices depend on considerations about the nature of the legal provisions to be interpreted.
In the case of the Basic Law provisions, it makes a difference whether interpreters see them as
a part of the mainland legal system or, on the other hand, as a part of the Macau legal system.
This is the main issue to be confronted. If stress is placed on its mainland source, the principles
and perspectives of mainland law would likely be adopted. In the opposite scenario, interpreters
highlight the International Joint Agreement and the principles and perspectives that follow the
path of continuity with European legal roots and that favor the specialness of the region.
Menezes synthetizes the dilemma:
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It is therefore imperative to ask the question: from within which legal system (the set of
norms, principles, values, and institutional traditions) ought the courts interpret the Basic
Law – from within the Chinese or Macao’s body of law? What are the political decisions
courts ought to be sensitive to when applying the Basic Law and performing constitutional
interpretation? Which general criteria of legality ought they consider or reflect on when
facing fundamental disagreements on what should count as law? (Menezes, 2009, p. 635).

In local legal circles, this seems to be a long-lasting discussion that might receive new
flavors, and be renewed, in function of new issues brought to the judicial scrutiny and in
function of new members that enter the local courts.
The NPC’s Standing Committee is the legislative organ that can legally interfere in the
interpretation of the Basic Law, while no mainland court can do so. Concretely and just like in
the mainland, as long as judges and courts implement official policies or decides in “harmony”
with these, an eventual creation of judicial norms by an activist judge or court would likely not
be reprehended.
In the mainland, there is a blend of classical legal conceptions that gives theoretical
support to a model of judicial system that serves the purposes the Chinese leaders choose to
pursue. These leaders can control and restrict the “activism” of the judiciary by arguing in favor
of traditional conceptions of passive judges, in case the direction of such “activism” does not
please them. In an opposite scenario though, these leaders can encourage courts to work in
harmony with the government, in which case judges’ activism and constructive interpretation
would be useful and desirable.
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How about the blending of such sort of conceptions in Macau? Does a similar blending
occur, in the footsteps of mainland? The vagueness of local legislative guidelines for the
interpretation of norms enables the existence of several perspectives that could be used. If those
perspectives will be more Chinese, more European, or more cosmopolitan, is yet to be seen.
It is of great practical importance to define which interpretive perspective is to be
applied when using the law to decide or to justify cases’ decisions. Should the Basic Law be
interpreted according to the principles of law of the mainland, since it was produced by the
NPC? Or should the Basic Law be interpreted as the highest law of Macau’s legal framework,
in accordance with the region’s special characteristics?
So far, this issue has not been entirely settled. There was, however, a case brought
before the Court of Second Instance in which this matter was discussed. All judges, but one,
embraced the position that reinforced the continuity of the characteristics of Macau’s legal
system, based on a Portuguese/European matrix. The dissenting opinion came from a
Portuguese judge, Azedo Dias. In brief, the Portuguese judge’s opinion was that the Basic Law
is a law of the Chinese legal order enacted in accordance with the country’s Constitution and
should be interpreted according to the mainland legal principles (Declaration of Vote of Judge
Azedo Dias, Case no. 223/2005, Court of Second Instance, 27/04/2006).133
The Court’s decision and the dissenting opinion were not only important because of
the discussion about the interpretation of the Basic Law. The interpretive issue, which Azedo

The relevant passage in the original in Portuguese is: “Assim, sendo a L.B.R.A.E.M. uma Lei do Ordenamento
Jurídico da R.P.C., decretada em ‘harmonia com a Constituição da República Popular da China’ – cfr. § 3º do
Preâmbulo – devendo assim, não obstante as especificidades resultantes do ‘princípio um pais dois sistemas’, ser
interpretada em conformidade com a referida Constituição e restante Ordenamento Jurídico, e consagrando-se
na dita L.B. o princípio da separação dos poderes com uma clara predominância do poder executivo (ao qual se
reconhece competência de definir ‘por si próprio’), dificilmente se compreenderia que o exercício do seu ‘poder
regulamentar’ tivesse que depender, sempre, de uma prévia Lei da Assembleia Legislativa, vedando-se-lhe deste
modo toda a capacidade de intervenção em áreas que a esta não estão por Lei especialmente reservadas, como
‘in casu’ sucede”. In: Declaration of Vote of Judge Azedo Dias, Case no. 223/2005, Court of Second Instance,
27/04/2006).
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Dias connected to the legal nature of the Basic Law, was especially important because of the
judges’ contrasting views about the idea of separation of power. Namely, the scope of functions
of the three branches of power.
Differently from his peers, Azedo Dias argued that the Executive branch in Macau, as
in the mainland, has “a clear predominance” over the others, Macau’s separation of powers
notwithstanding. Therefore, one of the issues at stake was the scope of the normative
competence of the Chief Executive of Macau: how restrict that competence was, and how
dependent it was in face of the Legislative Assembly’s competence.134
Hence, this debate about which interpretive perspective should be used gains relevance
when courts evaluate the legality of the administrative actions. Why? Because the perspective
adopted can either be close to the mainland law and principles, or close to Macau’s law and
principles. The choice between these two options would likely determine the level of alignment
of courts towards government policies and actions. Moreover, such choice would also influence
the likelihood of people challenging or not those government’s policies and actions. If the local
courts are perceived as independent and as effective mechanisms to review administrative acts,
they will likely be used for that purpose. If they are perceived or are legally a part adjunct to
the government, then people will likely not judicialize their struggles against the government.
Jacob reinforces and adds to this point:

The law’s and courts’ role in policymaking and social control also depends on the
propensity of complainants to use law and the courts. (…) The propensity to litigate is
important because courts in these countries hear only those cases that complainants bring

134

Further details of the vote and a discussion about some aspects of the interpretation of the Basic Law of Macau,
see: Menezes, 2009, p. 631-654.
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to them. The disputes and conflicts that complainants refrain from litigating cannot
provide a basis for court intervention in the political arena (Jacob, 1996, p. 395)

A question that can be answered with empirical data is whether the CFA’s judges are
inclined towards interpreting the law, including the Basic Law, using the so-called liberal
perspective (based on Macau and European135 references) or using the law principles of the
mainland. The following section offers the relevant data.

V.9. Legal Resources in CFA’s Administrative Law Decisions

In several of its decisions, the Court has used a considerable number of pages to
reproduce legal norms, transcribing doctrine, transcribing selected copied-and-pasted
arguments of the parties, and transcribing, when one exists, the opinion of a representative of
the Public Prosecutions Office. Additionally, in cases with similar objects, the decisions contain
sections with several pages that reproduce passages from their precedents.
When called upon to decide administrative law conflicts, which legal resources (i.e.
statutes, case law, and legal doctrine) did the CFA use to reach its conclusions? Were these
resources locally attained, or were they acquired from mainland China or from foreign
jurisdictions?

Due to Macau’s law high influence by the laws of Portugal, which received influences from German, French
and Italian law.
135
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During the timeframe relevant for this research, the CFA has made a regular use of
foreign references. The analysis of the Court’s decisions shows that there are references to the
case-law, doctrine, and legislation from other jurisdictions, specially from that of Portugal. In
terms of case law, a trend can be perceived in which the reference to Portuguese courts’
precedents has been decreasing over the years, and, in many of the analyzed cases, it did not
appear at all. This seems natural as Macau’s judiciary formally moved away from the judicial
system of Portugal, severing its formal connection that existed before the handover.

Table 2

JUDICIAL PRECEDENTS
Universe of Decisions Considered = 98
CFA's Own
Precedents

Other Macau Courts
Before Handover

Preceds. from
Portugal

Preceds. from
China

Preceds. from
Elsewhere

42

9

8

0

4

The data refers to the number of decisions containing citations of precedents. If a single
decision mentioned four different precedents from Portugal and two precedents from Macau,
then one entry would be added to the third column and one entry into the second column.
Another important legal resource used are scholarly legal writings or legal doctrine.
Scholarly works are frequently quoted to support and illustrate the conclusions of the judges of
the CFA. Table 3 presents the data, which refers to the number of decisions where scholars’
publications were mentioned. If a single decision mentioned four different works from Portugal
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and two works from Macau, then one entry would be added to the first column and one entry
into the second column. This method was chosen due to the significant number of doctrinaire
references in certain cases and the incomplete description of some of the works.

Table 3

DOCTRINE
Universe of Decisions Considered = 98
Doctrine from Macau
(Published in Macau; By
Macau scholars or lawyers;
or Directly Addressing
Macau)

Doctrine from Portugal

Doctrine from China

Doctrine from
Elsewhere

23

61

1

7

If we take into account the If we take into account the
universe of 105 cases, this universe of 105 cases, this
number would be 26.
number would be 68.
CFA Case no. 28/06
Germany, Italy, Spain,
contains 8 references to France all via Portuguese
works of Chinese
doctrine with the
Scholars.
exception of Hong Kong.

Table 3 shows that the doctrine from Portuguese scholars remains predominant when
compared with that from the mainland China. This is justifiable by the existing differences
between the political-legal principles and structures of Macau and of the mainland, possible due
to the policy of “one country, two systems”. Regarding the doctrine of other places, references
to the scholarly works of German, Italian, Spanish, French, and Hong Kong scholars were found.
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Except for that concerning Hong Kong, all the other doctrine was cited or quoted from the
works of Portuguese scholars.

V.10. Conclusion

Data revealed that Macau’s handover to China has not led to any perceivable relevant
change in terms of rupture with the region’s own legal references. With the natural exception
of less precedents being cited from the courts of Portugal, because of the current lack of formal
links, CFA judges remain inclined towards interpreting the law using the so-called liberal
perspective (based on Macau and European references). Hence, rather than using precedents
and doctrine from the mainland, they remain committed to the predominant legal views that
have historically characterized Macau’s legal system.
The legal resources used are linked to a liberal tradition in which courts are not
expected to act as appendices of the government. This finding alongside with the relatively high
number of administrative law disputes brought before the CFA (as seen on Chapter IV) suggest
that people perceive the CFA as independent, otherwise it would not make great sense to bring
their claims to that level.
Hence, chapters IV and V’s data point to the direction that no fundamental or extensive
shift can be perceived in the way the judges of the CFA have been deciding and justifying the
cases brought before them in the recent years after the end of the Portuguese administration of
Macau. The next chapter shall further test this conclusion and qualify it with greater detail by
presenting additional data and comparing the caseload of the CFA with those of the courts of
lower instances.

VI. JUDICIAL ADMINISTRATIVE LITIGATION AND THE ADJUDICATION
OF THE COURT OF FINAL APPEAL

VI.1. Introduction

Members of Macau’s legal community hold antagonist positions and opinions
regarding the relation between the local judiciary and government. A well-publicized example
of this antagonism refers to a divergence between the presidents of the “Macau Lawyers
Association” and of the “Macau Judicial Magistrates Commission”136. The divergence concerns
the independence of courts when deciding administrative law cases. This high-profile
divergence became widely known in mid-May 2012. At the time, the two presidents’ opinions

The original names in Portuguese of the entities are respectively: “Associação dos Advogados de Macau” and
“Conselho dos Magistrados Judiciais”.
136
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were broadly reported by the media, which drew attention to the doubts of Macau lawyers about
the independence and role of the local judges137.
In an interview, the president of the lawyers’ association, Jorge Neto Valente, declared
that the courts had been showing a certain bias toward the government officials in their ruling
of lawsuits related to the government’s administrative problems.138 On the following day, the
Magistrates Commission issued a press release refuting that lawyer’s comment. It read:

Conversely, the judges of all courts at different levels have been exercising great
impartiality and upholding unbiased positions in the discharge of their duties (…) They
have been strictly following the laws without being influenced by any outside forces. It
is the principle of judicial independence not to obey the orders or instructions by any
parties in order to protect the legitimate rights and interests of the people in accordance
with the law.139

The two presidents’ opinions lack empirical evidence and are presented as truisms.
They are perspectives bound to the two presidents’ respective professional corporations. Until
now, no academic investigation or official report has addressed main issues within this debate
through empirical evidence. An analysis of the relevant legislation and case law allows an
evidence-based debate rather than the current corporativist one. Chapter V presented data about

Those common doubts are even publicly raised in Macau’s media. The latest one being expressed by a longtime lawyer in Macau, Manuela António, who questioned the current independence of the local courts in a recent
interview report for a Macau newspaper. According to the report: “Ms. António’s criticism of the current legal
situation in Macau, citing the case of the recently arrested former Head Prosecutor of the Public Prosecutor’s office,
blamed not corruption but ‘influence peddling’, saying ‘there’s a very high risk of justice becoming increasingly
less independent […] principally when the Administration versus the administrators is concerned’” (Wilhelm,
2016). For the original interview in Portuguese, see: Araújo, 2016.
138
See, for one, the report titled “Courts show inclination towards Government”: Choi, 2012. In another report
(“Ourdesk: Lawyer and judge”), it was written that “(…) Mr. Jorge Neto Valente said that according to his personal
observation, judges of local courts showed an inclination toward the government in lawsuits relating to the
government’s administrative problems, which put the government in ‘advantaged positions’ over the civil plaintiffs”
(2012).
139
As quoted and translated in a report of one of the local English language newspapers: “Judicial Magistrates
Commission denies ‘inclination towards gov’t’” (2012). The Magistrates Commission basically reiterated the text
of local legal provisions, such as the ones of articles 83 and 84 of the Macau Basic Law.
137
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the legal resources (i.e. legal doctrine and case-law) the court has used in its decisions. The data
revealed that the CFA has remained on a trend of continuity with the European-Portuguese legal
principles even ten years after the handover of Macau in December 1999. Thus, the CFA has
continued to use predominantly the resources in line with Macau’s own history and specificities.
This is important because of the differences between the distinctive approaches and legal
perspectives of Macau and of the mainland. Judicial litigation against the government in the
mainland presents particular challenges due to the emphasis in the cooperation between political
powers – rather than separation of powers – and the expectation of a judiciary that acts to
support the government.
This chapter addresses several theoretical and empirical questions so far left
unanswered. An important issue concerns the significance of the use of Macau’s law and
judiciary to challenge and control the government’s actions. Chapter IV presented data showing
that the judicial litigation involving the government is significant in the CFA when compared
with the litigation involving all the other areas of law. The Court’s production of administrative
law decisions was only short of that of criminal law.
This chapter builds upon the previous findings and starts with an investigation that
goes beyond the data related to the CFA. It presents and compares the number of administrative
law cases with the number of cases in other areas of law across Macau’s three judiciary levels.
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VI.2. Judicial Review of Administrative Law Cases: A Comparison Across Macau’s
Judiciary

To verify the hypothesis that there is a significant use of the law of Macau to control
and challenge the actions of the government, through administrative law litigation and judicial
review, one needs further empirical and comparative investigation. This investigation requires
data from the other instances of the judiciary of Macau to determine how common is the use of
administrative law in courts in comparison with the use of other areas of law. Moreover, the
investigation shall find out who are the parties bringing administrative law disputes to the CFA.
In the decisions, the expression Public Administration is commonly used as a synonym to the
Executive Branch of Power, its officials and agents.140
The following sections will present the administrative law caseload and that of the
other areas of law brought before each of the three instances of Macau’s judiciary. The data
related to the first instance will be the first to be presented, followed by those of the Court of
Second Instance and of the Court of Final Appeal.

140

For more on the term see the chapter one of the Introduction of: Figueiredo Dias, 2012. Figueiredo Dias presents
the meaning of the expression Public Administration and some of its synonyms. One of them is: (…) the system
of organs, services and agents of the State (…), as well as of the other public legal persons, that guarantee, in the
name of the community, the continuous and regular satisfaction of secondary public interests” (2012, p. 3). Another
is: “(…) a complex ‘machine’ (a specialized apparatus with the purpose of accomplishing that assignment) which
includes the administrative organs of the Region (ibid.).
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VI.2.1. Caseload by Area of Law in the First Instance

In the first instance of Macau’s Judiciary, there is a specialized court to decide
administrative law cases. It is called the Administrative Court of Macau. According to the Basic
Law’s Article 86, “(…) It is the court which shall have jurisdiction over administrative and tax
cases. If a party refuses to accept a judgment by the administrative court, he or she shall have
the right to file an appeal with an intermediate court”. Table 1 displays the number of cases
brought before this court in the relevant period of ten years.

Table 1

Administrative Court (1st Instance)
Cases Distributed in the Period (2000 - 2009)
2009
2008
2007
2006
2005
2004
2003
2002
2001
2000

118
200
124
113
86
105
102
119
253
193

TOTAL

1295

Source: Search year on year in the Statistics section
related to the 1st Instance caseload of the Macau
Courts Website, http://www.court.gov.mo. Data
obtained on April. 22, 2015.
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Table 1 shows that almost one thousand and thee hundred cases arrived at the
Administrative Court in the first ten years of Macau as a SAR. The significance of this number
can only be determined after comparing it to the caseload involving the other areas of law in
the first instance (Tribunal Judicial de Base). The investigation used the court’s own
classification of the areas of law. Table 2 presents these numbers.

Table 2

1st Instance (Tribunal Judicial de Base )
Number of Cases Distributed - By Area of Law

Civil Law
2009
2008
2007
2006
2005
2004
2003
2002
2001
2000

2298
2091
1936
2046
2173
2314
2240
2319
2012
1858

TOTAL

21287

Cases Distributed in the Period (2000 - 2009)
Jurisdiction
Criminal Criminal
Civil Labor
related to
law
Labor Law
Minors
678
428
7495
124
725
503
8408
304
1338
582
7388
138
627
495
6568
65
256
581
6074
61
271
534
5532
615
N/A
540
4964
N/A
N/A
476
3976
N/A
N/A
550
3696
N/A
N/A
408
3639
N/A

3895

5097

57740

1307

Small
Claim
Cases
1238
848
834
556
474
N/A
N/A
N/A
N/A
N/A

3950

TOTAL BY
YEAR
12261
12879
12216
10357
9619
9266
7744
6771
6258
5905

93276

Source: Search year on year in the Statistics section related to the 1st Instance's caseload of the
Macau Courts Website, http://www.court.gov.mo. Data obtained on April. 20, 2015.
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From Table 2, one sees a total of 93,276 the cases of the other areas of law in the period.
Criminal law cases rank first, with more than fifty-thousand cases (57,740) distributed to the
first instance judges. Civil law comes second, with less than half of that number, but with more
than twenty-one thousand cases (21,287). “N/A” indicates that there was no data available for
certain years and areas of law.
From the Tables 1 and 2 above, one sees that the number of administrative cases in the
first instance is the smallest in relation to those of all the other areas of law. The number of
administrative cases represents about 1,37% of the total 94,571 cases 141 distributed in the first
instance of Macau’s judiciary. With 1,295 cases brought before the Administrative Court, the
use of administrative law at this level of the judiciary loses even to the use of “criminal labor
law”. This comparatively small administrative litigation is even more significant given that
there is no data available for some areas of law and for several years (e.g. criminal labor law).
If they were available, the total number for each area would be even higher, increasing the gap
between the other areas and administrative law.
For further comparison, the caseload of the Court of Second Instance will be presented.

VI.2.2. Caseload by Area of Law in the Court of Second Instance

Moving higher into Macau’s judiciary structure, there is the Court of Second Instance
(CSI). The CSI classifies the administrative law cases in three types (“espécies”)142. In two of
these types (“3rd and 5th Species”), the administrative law cases are grouped with tax and

141

This number is the sum of 1,295 administrative law cases plus 93,276 cases of all other areas.
This CSI’s three-type division follows that prescribed in detail in Article 37 of the Law of the Basis of the
Judiciary Organization (Law no. 9/1999).
142
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customs law cases. The CFA also groups them together and, thus, a direct comparison will be
possible. The other type (“4th Specie”) only refers to the administrative cases which were
originally brought before the CSI, meaning that they are not appeals and that the CSI acted as
a first instance court exercising original jurisdiction.
Table 3 presents the number of cases in which the CSI acted as a first instance court
solving disputes involving, for instance, the acts of intermediate-level government officials143.

Table 3

Court of Second Instance
Administrative Law Cases
Cases Distributed in which the Court of Second
Instance has Original Jurisdiction
75
2009
32
2008
44
2007
69
2006
55
2005
36
2004
39
2003
42
2002
40
2001
42
2000

Total

474

Source: Search year on year in the Statistics
section related to the Court of Second Instance
caseload of the Macau Courts Website,
http://www.court.gov.mo. Data obtained on April.
25, 2015.

143

For the detailed competence of the CSI, see Articles 36 and 37 of the Law of the Basis of Judiciary Organization
(Law 9/1999).
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From Table 3 above, one sees the number of 474 cases in which the CSI acted as a
first instance court. Table 4 below presents other numbers representing the total amount of all
those three types of administrative cases (“3rd, 4th, and 5th Species”) distributed to the judges of
the CSI.

Table 4

Court of Second Instance
Administrative, Tax, and Customs Cases
(Grouped at the Source)
All the Types of Administrative, Tax, and Customs Cases Distributed
("3rd, 4th and 5th Species": Appeals and Original Jurisdiction)
2009
2008
2007
2006
2005
2004
2003
2002
2001

187
51
72
96
77
53
69
51

2000

65

Total

784

63

Source: Search year on year in the Statistics section related to the Court of
Second Instance caseload of the Macau Courts Website,
http://www.court.gov.mo. Data obtained on April. 30, 2015.
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Hence, the CSI received 784 administrative law cases, acting as a first instance court
and as a court of appeal (which could include some tax and customs law cases) in that ten-year
period.
To follow the same method used in the first instance, it is necessary to determine the
significance of these 784 administrative cases in relation to the CSI’s caseload involving the
other areas of law. Table 5 below presents the latter numbers.

Table 5

Court of Second Instance
Number of Cases By Area of Law
Cases Distributed in the Period (2000 - 2009)
Appeals Appeals
on Civil
on
and Labor Criminal
Law
Law

Competence
Review and
Cases in
and
Approval of which the CSI
Jurisdiction Decisions From has Original
Conflicts
a Foreign Court Jurisdiction

Other
Issues

TOTAL BY
YEAR

2009
2008
2007
2006
2005
2004
2003
2002
2001
2000

554
407
412
250
95
73
62
56
56
52

307
261
295
263
146
184
145
126
94
78

0
4
2
10
4
2
1
1
4
6

30
27
26
16
12
14
20
14
10
6

0
0
0
0
0
0
0
0
0
0

3
2
5
3
2
2
1
3
5
2

894
701
740
542
259
275
229
200
169
144

TOTAL:

2017

1899

34

175

0

28

4153

Source: Search year on year in the Statistics section related to the Court of Second Instance caseload of
the Macau Courts Website, http://www.court.gov.mo. Data obtained on April. 25, 2015.
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From the table above, one sees that a total of 4,153 cases of the other areas of law in
those ten years. The appeals on Civil and Labor law rank first, with 2,017 cases, and appeals
on Criminal Law appear in second, with 1,899 cases.
From the two latest tables above (Tables 4 and 5) related to the CSI caseload, the
conclusion is: out of 4,153 cases, 784 are administrative law cases. This latter number is higher
than those of cases of competence and jurisdiction conflicts, cases related to decisions of foreign
courts and cases of “other issues”. The number of cases of civil, labor, and criminal law
(3,916)144 is significantly higher than that of administrative cases (784), though.
The next step is to verify the same comparable categories of cases in the framework of
the CFA.

VI.2.3. Caseload by Area of Law in the Court of Final Appeal

As done with the first instance and the CSI, the CFA’s administrative law cases are
presented first. When presenting its statistics, the CFA groups the administrative, tax, and
customs law cases. Table 6 below presents the numbers:

144

2,017 plus 1,899 equals to 3,916 cases.
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Table 6

Court of Final Appeal
Administrative, Tax, and Customs Cases
(Grouped at the Source)
Cases Distributed in the Period (2000 - 2009)
10
2009
8
2008
18
2007
22
2006
14
2005
12
2004
9
2003
7
2002
5
2001
7
2000

Total

112

Source: Search year on year in the Statistics section related
to the Court of Final Appeal caseload of the Macau Courts
Website, http://www.court.gov.mo. Data obtained on April
02, 2015.

From the table, the caseload of the three areas (administrative, tax, and customs) equals
112 cases. The individual study of the case decisions (“cases decided”), however, reveals that
most are administrative law cases as displayed on Table 7.145

In fact, in Macau’s judiciary all tax and customs cases tend to be classified or grouped as administrative law
cases. Illustration of this is the first instance’s Administrative Court’s competence to decide these cases.
145

141

Table 7

Administrative, Tax, and Customs Law Cases
Cases Decided (“findos ”) in the Period (2000 - 2009)
2009
2008
2007
2006
2005
2004
2003
2002

12
20
13
14
(includes 1 tax law case - Case 09/2006)
14
10
9
5
5

2001

(includes 1 tax law case, Case 04/2001, with two dates - the
last one is a mere clarification request of the decision)

2000

6 (includes 1 tax law case, Case 10/2000)

Total

108

Source: Search year on year in the Statistics section related to the Court of
Final Appeal caseload of the Macau Courts Website,
http://www.court.gov.mo. Data obtained on April 02, 2015.

If these tax law cases are excluded, the number of administrative law cases found by
this method of searching the decisions becomes 105, as illustrated by the following table 8.
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Table 8

Court of Final Appeal
Administrative Law Decisions
(2000 - 2009)
2009
2008
2007
2006
2005
2004
2003
2002
2001
2000

12
20
13

Total

105

13

14
10
9
5
4
5

Source and Note: Search year on year of the decisions by the
Court of Final Appeal caseload of the Macau Courts Website,
http://www.court.gov.mo. Search revealed 3 tax law decisions
(and, thus, 3 tax law cases that should be excluded in order to
obtain the number of administrative law cases).

Consistently with the method employed for the lower courts, one needs to see how
significant is this number of administrative cases when compared with the litigation involving
other areas of law. The below table displays this information.
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Table 9

Court of Final Appeal
Number of Cases - By Area of Law

Cases Distributed in the Period (2000 - 2009)

Appeals on
Civil and
Labor Law

Appeals
Cases in wich
Competence
Appeals on Related to Case
the CFI has
and Jurisdiction
Criminal Law
Law
Original
Conflicts
Uniformization
Jurisdiction

Other
Issues

TOTAL BY
YEAR

2009

14

10

2

0

0

7

33

2008

23

17

1

2

1

3

47

2007

24

14

0

0

1

2

41

2006

15

6

1

1

0

6

29

2005

3

11

1

0

0

4

19

2004

10

15

4

0

0

3

32

2003

4

16

1

1

0

1

23

2002

2

11

0

1

0

2

16

2001

3

5

3

0

0

1

12

2000

0

4

1

0

0

5

10

TOTAL:

98

109

14

5

2

34

262

Source: Search year on year in the Statistics section related to the Court of Final Appeal caseload of the Macau Courts Website,
http://www.court.gov.mo. Data obtained on April 02, 2015.

The table above shows that the total number of cases of all other areas of law in those
ten years is 262. Criminal law ranks first with 109 cases. This is, however, less than those 112
of the group of administrative cases. This means that administrative litigation in this last
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instance of Macau’s judiciary is not only significant but that also ranks ahead of that involving
other areas of law.

VI.2.4. Conclusions from the Caseload Analysis of all Areas of Law in the Three
Judicial Instances

The hypothesis to be verified here concerned the significance of the use of the law of
Macau to control and challenge government actions via the judicial system. Based on the data
already organized and presented, it is now clear that the relatively high number of
administrative law cases brought before the CFA (when compared with the other areas of law
within the Court’s total caseload) is not indicative of a significant challenge of the government
within Macau’s entire judiciary. As seen, administrative cases ranked last in the total number
of cases of the first instance, representing only 1,37% of the total 94,571 cases distributed. In
the context of the CSI, they ranked far behind labor, civil, and criminal cases in the CSI. Hence,
this study proves that judicial litigation in Macau’s judiciary is less relevant than it first appears
by only looking at the caseload or the number of decisions of the CFA.
The next step is to establish the reason why judicial administrative law litigation
increased to a much higher number in the CFA when compared to those of the other instances.
In other words, what is the reason behind the relatively high administrative law litigation in
Macau’s CFA?
The content analysis of the decisions, alongside with informal interviews with relevant
legal actors in Macau, including judges, revealed that most cases were judicial appeals to the
decision of the intermediate or high-level government officials of Macau. Many had a similar
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storyline. People’s disputes with government organs or officials led to administrative appeals
that went up to the highest competent authority in the government, which was usually a
government Secretary. In Macau’s Executive branch, the position of a Secretary is equivalent
to that of a Minister, which is common in many countries (e.g. the Minister of Finances or of
Foreign Affairs). Hence, due to procedural legal rules, the courts in charge to decide on issues
related to the high-officials (i.e. the Secretaries) are the Court of Second Instance and the CFA,
which act, thus, as courts holding original jurisdiction, rather than courts of appeal. Procedural
norms provide on the various situation when one or the other court shall be competent. Table
10 below indicates at which court the cases have originated.

Table 10

ORIGIN OF LITIGATION
(First Court to Decide the Case)
Universe of Cases Considered = 105
Court of Second Instance

98

Court of Final Appeal

3

Administrative Court

1

Old "Superior Tribunal de
Justiça de Macau"

3
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Table 10 shows that out of 105 administrative law cases that arrived at the CFA, 98
cases were first brought before the CSI, which was the court with original initial jurisdiction to
decide them. This is the final illustration to explain the comparatively high number of
administrative law cases at the CFA.

VI.3. CFA’s Adjudication in Administrative Law Cases

VI.3.1. Introduction

The first part of this chapter presented data about the number of cases brought before
Macau courts at the three levels of its judiciary during a ten-year period. The data showed that,
when compared with the other areas of law, the number of administrative law cases was not
significant. It was found that procedural roles related to the competence of courts to decide
cases, inflated the CFA with administrative law cases and this gave the false impression that a
considerable number of people judicialized their grievances and disputes with the government.
If this was the case, it would be a finding that contradicts what happens in the mainland, given
the fact that the mainland’s courts intrinsically connected to the government and the legislative.
On the other hand, Chapter V’s arguments and data strengthened the argument that in
Macau’s context of high-degree of autonomy from the mainland, the CFA displays
independence by remaining attached to the predominant and traditional legal views in the region
(i.e. legal doctrine and legislative references). Rather than trying to mimic the prevailing legal
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ways in the mainland146, the CFA’s greater attachment and respect to the special characteristics
of Macau’s legal reality may have contributed to people taking their claims against the
government before the Court. Empirical data can determine who has taken their cases to the
CFA and how successful they were. All cases and decisions of the Court were individually
analyzed, and this analysis aimed to address several questions, related to the framework
already discussed in Chapter III, about the thesis methodology, and reproduced here.

Table 11

DATA COLLECTION FRAMEWORK
Precedents Doctrine
Origin of
Revoked or
Outcome (In
(CFA,
(Macau,
Litigation
NonCase
Appellant/
Maintained
Dissent/ Favor/Against
Date Issue
Respondent Portugal, Portugal, (First Court
Permanent Unanimous
No.
Plaintiff
the CSI
By who
the
China,
China, to Decide on
Judge?
decision
Gov./Partial)
Elsewhere) Elsewhere) the Dispute)

The collection and classification of data using the framework involves three analytical
axes: the litigating parties and judges (“who”); the factors related to the decision-making
(“how”); and the result of the litigation (“outcome”).
The axis about the decision making (“how”) refers to the way the decisions were
reached in terms of case-law (precedents used) and origin of the doctrine (scholarly works)
cited. Chapter 5 (Specially Section V.9.) has presented this data.
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These legal ways of the mainland are described in Chapter II.
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The other two axes shall be presented now. First, the axis concerning the “outcome”
of the litigation, which means whether the court’s decisions were in favor of the government or
in favor of the other party. Second, the axis “who”, which implies an identification of the
composition of the panel of judges who sat to decide the cases, followed by the identification
of the litigating parties.
The data about the outcome and the litigating parties were crossed over in order to
reveal new facets of the reality of those disputes. Hence, the investigation also established links
between the parties and the outcome while identifying the main issues at stake.

VI.3.2. Differences in the Universe of CFA Decisions and Cases

Chapter IV’s Table 1, “Relevance of the Administrative Law Judicial Litigation in the
CFA”, presented the number of CFA decisions organized by area of law in accordance with the
Court’s own official categorization. The table is reproduced here (Table 12) to establish the
universe of all decisions of the CFA in the relevant ten-year period.
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Table 12

Court of Final Appeal
Number of Decisions by Area of Law
(Corresponding to the Court’s Official Classification)
20 Dec. 1999 to 31 Dec 2009
Area
Labor
Administrative
Criminal
Civil
Civil Registration and Notary
Tax Law
Customs Law
Commercial Law
Copyright Law
Other areas

Total Decisions
7
101
133
76
0
4
0
0
0
16

Source: Search of decisions by area of law in the Macau Courts
Website,
http://www.court.gov.mo/pt/subpage/researchjudgments. Data
obtained on Oct. 30, 2014.

As seen from Table 12, a search of decisions by area of law resulted in 101 decisions
concerning the government during its first ten years. Six of these refer to only three cases. The
additional decisions refer to procedural requests directed to the court, such as clarifications.147
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As noted in Chapter III, Case 23/05 of January 18, 2006 and of March 15, 2006 is one example of those cases.
This case number has decisions with two different dates. The later decision refers to a clarification request made
by the government organ (the Health Services Bureau) about the original decision of the Court. The clarification
request, however, had no effect on the previous decision, which was favorable to the individuals to receive a
compensation.
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Because three cases required two decisions each, 98 is the number of cases according to this
search method.
Another reason for finding different numbers of cases and of decisions is that not all
cases that arrived at the Court in a year were decided on that year. Thus, there are differences
in the number of cases brought before the Court and the number of cases decided by the Court.
There is another discrepancy between the results of a year-on-year search of cases
decided and the number of decisions published online. 98 is the number of decisions published
(i.e. the actual texts of the decisions), and 105 is that of cases decided. As explained in Chapter
III, about methodology, the CFA grouped similar cases and issued a single decision applicable
to all of them. This explains this higher number of cases decided and the lower number of
decisions issued.
Further details about the specific cases can be given. A search year-on-year in the
statistics section of the judiciary’s website, on the column of cases finished/decided (“findos”),
reveals 108 administrative law cases during the period from 2000 to 2009. However, as
previously mentioned, a search of decisions by area of law concerning the same period shows
only 101 administrative law cases. This difference is due to the Court’s unification of Cases 9,
17, 18 and 19 of 2007 to Case 08/2007 and issuance of one single decision for all them. The
same happened with Cases 10, 13, 14 and 16 of 2007, which also received one single decision.
Moreover, the same and single case appears with two dates: Case 23/05 of January 18, 2006
and of March 15, 2006. Both have the same parties and facts, being one of them a mere request
of clarification about the Court’s decision. The same happens with cases 28/2005 and 54/2007.
Under this search method, 105 cases form the universe of cases decided. The results in each
category of classification and each table reflects choices made considering the focus that each
one requires.
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The following sections examine several factors related to the judicial administrative
litigation in the CFA. Because of the differences in the results during the collection of data,
each of the following section’s tables indicates the universe or sample considered.

VI.3.3. Effectiveness of the Use of the Law in Challenging the Government at the
CFA

This section examines the data of the CFA to address the question of whether the law
and the CFA can effectively be used to challenge and constrain government actions. In other
words, how is the practical outcome of the judicial litigation of administrative issues in the CFA.
Because the interest is on the outcome of the Court, the focus is on the number of decisions
issued, rather than on the cases brought before the Court.

VI.3.3.1. Litigation Outcome

The Basic Law and the doctrine of separation of powers, both in force in Macau,
regulate a different reality from that of the mainland. Before reaching any conclusions regarding
whether there are any strong signs of the CFA unduly favoring the government, it is important
to collect the data and investigate several factors in the Court’s adjudication. Hence, the findings
here can help to understand the role that the CFA has played in its initial ten years. Moreover,
they lay the grounds for future investigations’ arguments sustaining or denying views about any
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undue deference by the CFA towards the government. Table 13 presents the data concerning
the outcome of the administrative litigation in the CFA during the relevant timeframe.

Table 13

OUTCOME
Decisions/Cases = 108
Relevant Universe of Decisions/Cases = 102
("In favor", "Against" and "Partial Decisions")
In Favor of the Against the
Partial
Government Government
Decisions
Position
Position
71

26

Concerning the Macau
Not Applicable Lawyers Association or
Exclusively Issues of
the Superior Council of
Jurisdiction/Competence
Lawyers

5

2

4

Obs. The number of 71 decisions/cases in favor of the government considers that the CFA issued single
decisions for multiple cases (i.e. one single decision was issued for cases 08, 09, 17, 18, and 19 of 2007;
another single decision was issued for cases 10, 13, 14 and 16 of 2007). Hence, there were 64 decisions
in favor of the government but that counted for 71 cases.
Obs. 2. “Not Applicable” are the cases that do not involve the government per se. They are cases
involving conflicts of jurisdiction of courts or the competence of entities. Some do not represent any
actual or immediately relevant dispute against the government. These cases are: 19/2002; 4 and 14 of
2003; and 6/2006.
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Table 13 shows that the government has won most disputes, with a success rate of
about 70% (71 out of 102 cases). It only lost 26 cases, meaning a loss rate of about 25%. 2 cases
involved professional lawyers in disputes against the Macau Lawyers Association and the
Superior Council of Lawyers (cases 25/2005 and 08/2006). These entities are not part of the
government, despite being regulated by administrative law. Hence, the choice here was to
separate these two cases from the rest.
Furthermore, the government only had partial wins in 5 cases. In Case 21/2004, the
CFA partially accepted the appeal nullifying part of the CSI’s decision because it did not
address an issue raised by the individual. However, the main object of the appeal was to allow
the entry in Macau of a Hong Kong resident holding a criminal record, which was decided in
favor of the government that had blocked such entry.
Oher three cases (22/2006, 24/2006 and 54/2007) involved private notaries and the
Secretary for Administration and Justice. In Case 22/2006, both parties (the notary and the
Macau Secretary) appealed the decision of the CSI that had annulled an administrative penalty
issued to the notary. The CFA refused the government claims and partially accepted the claims
of the notary, who requested the annulment of the CSI’s decision due to formal-procedural vices.
The CFA returned the case to the CSI to address inconclusive issues as raised by the notary.
Closely connected with this case is Case 24/2006, where the same parties appealed to the CFA
to reconsider some aspects of the CSI’s decision. The notary alleged that the CSI did not
conform with the law, namely that it had not properly justified or explained its conclusions. On
the opposite side, the Secretary for Administration and Justice sought to reverse the CSI’s
decision which was partially favorable to the notary. In its decision, the CFA denied both
appeals and did not readdress the CSI’s decision. In Case 54/2007 the notary sought to reform
decisions of the CSI punishing him for misconduct while performing his duties. The result was
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a partial acceptance of the appeal, which considered that the Secretary of Administration and
Justice had made a mistake concerning the penalties applied to the notary. However, once again,
not all claims of the notary were accepted, and the CFA upheld most of the decision of CSI.
Finally, the last partial case was 7/2007 involving the Administrative Committee of
the Macau Monetary Authority and the same organ’s Vice-Director. Its main issue concerned
the Vice-Director’s effective monthly salary and benefits. Both parties appealed the CSI
decision, which was a partial decision. The CFA confirmed the CSI decision and rejected their
appeals.
The following step of the investigation was to identify who the litigating parties were.
Next section presents the results.

VI.3.3.2. Judges, Litigating Parties, and Outcome

In that ten-year period, the Court was composed by the same three members. Two
Chinese nationals (Sam Hou Fai and Chu Kin) and one Portuguese national (Viriato Lima). Due
to procedural norms, however, there are cases in which judges from the CSI are called to replace
a permanent member of the CFA, or to be its supplementary member (when the Court is
required to decide with an enlarged composition). In all the cases, except one, the composition
of the Court was the same. The exceptional case was one of “uniformization of case-law
decision” [uniformização de jurisprudência], which required the presence of two judges from
the Court of Second Instance. Thus, Case no. 23/2005 (Jan. 2016) had two additional judges:
Lai Kin Hong, the President of the Court of Second Instance, and Choi Mou Pan.
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The identification of the litigating parties can reveal who challenged the Macau’s
government in those ten years. It is important to focus not on the decisions, but rather on the
number of cases brought before the Court. Thus, the investigation identified the appellant/
plaintiff and the respondent in all the administrative law cases. Parties are called “appellants”
when the Court is reviewing a case decided by the Court of Second Instance (an appeal), and
“plaintiffs” when the Court is deciding on a case first brought to it (i.e. for which it has original
jurisdiction). “Respondent” is the term for those who need to respond to the claims raised
against them.
The investigation revealed that most cases concerned the Secretaries of the
government of Macau (position equivalent to that of “Ministers” in the context of countries).
This confirms that procedural rules of competence are behind the comparatively high number
of administrative law cases at the CFA level (as raised in Section VI.2.4.). In brief: due to
procedural norms about the competence of the courts, judicial appeals about the acts of the
government Secretaries are not brought before the Administrative Court of first instance. In
such cases, procedural rules establish that the competent courts in these cases are the CSI or the
CFA, depending on the specifics of the case.
In the relevant disputes (as shown on Table 14 below) involving acts of the Secretaries,
most involved acts of Macau’s Secretary for Security. He was a party in more than half of the
disputes, either as the appellant/plaintiff or as the respondent. He appeared as the
appellant/plaintiff in 29 disputes, while being the respondent in 30 of them. The common object
of these disputes was immigration issues, such as the right to stay in Macau. This is not
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surprising given Macau’s high number of immigrant workers and non-locals, who came due to
the boom of the gaming industry and the job opportunities it created.148
The second most litigious official in the Court was the Secretary for Economy and
Finance, with 18 disputes. He appeared as the appellant/plaintiff in 6 disputes, while acting as
the respondent in 12. The third position went to the Secretary of Administration and Justice,
who was the appellant/plaintiff in 4 disputes and a respondent in 6. The last Secretaries to appear
on the ranking are the Secretary for Social Affairs and Culture, who responded in 4 disputes
and appealed in 2, and the Secretary for Transports and Public Works, who responded in 1
dispute.
Another interesting finding is that individuals, rather than entities with legal
personality (e.g. companies, associations, foundations), made the bulk of the administrative law
litigation. Most of these individuals were in fact lawyers, notaries, government officials and
former officials. 4 individuals went against acts of the Chief Executive of Macau.
Finally, 2 cases involved the Monetary Authority of Macau (a government organ) and
its high officials. There were also 2 cases that involved the Macau Lawyers Association and the
Macau Lawyers Superior Council. Despite not being part of the government of Macau, these
entities are regulated by administrative law.
Table 14 presents the data about the litigating parties and relates it to the outcome of
the disputes.

For a brief account on Macau’s economy, see Chapter IV, Section IV.2.1. For media reports illustrating some
of the issues regarding immigrants in Macau, see: “Shuen Ka Hung: Unhappy Migrants Can Go Home”. Macau
Daily Times. 28 Aug. 2010, http://www.macaudailytimes.com.mo/macau/16298-Shuen-Hung-Unhappymigrants-can-home.html, 20 July 2011; “US Criticizes Macau Over Imported Labour”. Macau Business Magazine.
4 Nov. 2011, http://www.macaubusiness.com/news/us-criticizes-macau-over-imported-labour/8581/, 20 July
2011.
148

1

1

1

0
1
0

0
2
0

Macau Health Bureau Services

2

0

0
0
1

Company

1

1

0
0
0
0
3
0
0
1
1
2
1
3

4
2
1
4

0

2
0
0

2

1

0
1
1

Individuals
Secretary for Administration and Justice and an
Individual (Notary)
Secretary for Social Affairs and Culture
Individuals
Individual (Guard of Macau Prison)
Chief Executive of Macau
Chief Executive of Macau and Hong Kong Holding
Company
One against individuals and another, related one,
requesting for clarification against the CFA's
decision

Secretary for Administration and Justice
Secretary for Administration and Justice
and an Individual (Notary)
Schools and Individual
Secretary for Social Affairs and Culture
Chief Executive of Macau
Individual

2

0

1
0
3

Secretary for Administration and Justice

Individuals

4

0

1
0
0
4
2
2
25
10
4

Secretary for Security
Secretary for Economy and Finance
Individuals

30
12
6

Administrative Committee of the Macau
Administrative Committee of the Macau Monetary
Monetary Authority and Vice-director of
Authority and Vice-director of the same Committee
the same Committee
Deputy Director of Monetary Authority
Board of Directors of Monetary Authority of Macau
of Macau
Secretary for Transports and Public Works
Company

0

29

9

In Favor of the Against the
Partial
Government Government
Decisions
Position
Position
20

Respondent

Individual

Appelant/Plaintiff

OUTCOME

Secretary for Security (& Deputy
Secretary for Security)
Individual
Individuals
Secretary for Economy and Finance

No. of
Cases/Decisions

PARTIES

Relevant Universe of Cases Considered = 102

PARTIES AND OUTCOME
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Table 14
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Obs. The number of 29 decisions/cases in favor of the Secretary for Security considers that the CFA
issued single decisions for multiple cases (i.e. one single decision was issued for cases 08, 09, 17, 18,
and 19 of 2007; another single decision was issued for cases 10, 13, 14 and 16 of 2007). Hence, there
were only 22 decisions, but that were in favor of the Secretary in 29 cases.

Table 14 shows that most disputes had a favorable turn for the Secretaries of the
government. The overall winner was the Secretary for Security. Out of 59 disputes, he won 45,
which amounts to a success rate of about 76%. With 18 disputes, the Secretary for Economy
and Finance won 14 and lost only 4. The Secretary for Administration and Justice won 4
disputes, lost 1, and got 3 partial results in a total of 8 disputes. The Secretary for Social Affairs
and Culture manage to be in a tie, with 3 wins and 3 losses out of 6 disputes, and the Secretary
for Transports and Public Works was the only who lost the only dispute it was involved into.
Finally, Macau’s Chief Executive won 5 disputes out of 6, and the Macau Health
Bureau lost in two decisions.

VI.4. Conclusion

In several of its more extensive decisions, the Court used a considerable number of
pages to reproduce legal norms, transcribing doctrine, transcribing selected copied-and-pasted
arguments of the parties, and transcribing, when one existed, the opinion of a representative of
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the Public Prosecutions Office. Additionally, in cases with similar objects, the decisions contain
sections with several pages that are an exact reproduction of passages from precedents.
The general structure of most of the decisions is composed by three or a couple more
basic sections (which may include subsections). This general structure is based on the
provisions of Articles 562 and 563 of Macau’s Civil Procedure Code. They provide the outline
and the general sequence of the content according to which the decisions must be written.
Article 562 underscores the “facts” and their analysis over the “law” – as if the law
itself could not be the object of so many disputes as the facts of a case. At the end of number 3
of the article, one reads that judges, when analyzing the facts, shall undertake a “critical exam
of the evidence that they have to acknowledge”. The meaning of the “critical exam” or any
directive on how this needs to be done is not mentioned. A similar requirement (of “critical”
analysis) exists in Article 556, which concerns the evaluation of the factual issues. This article
contains a requirement for judges to specify the grounds which were decisive in forming their
conviction.
Hence, the decisions normally start with a section titled “Report”. In this section, the
decision of the lower court is presented. Here, the judges summarize the arguments of the
appellant. After that, they, sometimes, briefly mention the reply from the respondent.
The analysis of all administrative law decisions produced a view that the judges do not
ignore relevant issues raised by the parties in the “report” section. In some decisions, however,
they mention a relevant issue (even principles of law) raised by one of the parties simply to
easily discard it without much (or any) serious consideration.
Also, in some reports, they make a summary of the arguments of the parties in the case.
In some, they usually state that they made the appeal “(…) presenting the following useful
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conclusions in their allegations”. This sort of wording indicates a selection of the issues that
they see as relevant or pertinent, which implies an active selection (not necessarily objective or
neutral). As in any selection, the relevant parties might disagree that the summary made
contained their most important points.
The decisions’ second section is usually entitled “Of the Facts” when the rapporteur
of the case is the Portuguese judge (Viriato Lima). The section consists of a presentation of the
facts analyzed by the lower court, when the case was first decided by them. When the Chinese
judge (Chu Kim) writes the decision, the second part is titled “Fundamentos”, which can be
translated as “basis” or “grounds”.
In some opinions written by the Chinese judge, there are two subsections. One is called
“Issues of Fact” (or “Matters of Fact”). Here, as well, the opening statement is: “the facts
considered proven by the lower instances are as follow”. The second subsection is the
“Conviction of the Court”. Here the judges express their conclusions about the “facts”.
Sometimes, a third section appears and is called “The Law”, which can contain another
section, “Questions to solve”. Here, the Court indicates the parts of the legislation which it
considered not followed by the Court of Second Instance according to the view and arguments
of the appellant. After such indication, the judges state: “these are the issues to be solved”.
The last section of all decisions is referred to as the “Decision”. This part is usually
very short. In it, the judges declare whether they grant or refuse the appeal and decide who shall
bear the litigation costs. It should be noted that the structure just presented is not followed
precisely in all cases, and there are slight variations.
In many of the administrative-law decisions, the judges have concluded for a strict
limitation of the power of the courts to assess the grounds (the “merit”) of the exercise of the
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discretionary power of the government. They wrote that, in principle, such judicial review
cannot be made, except in cases of manifest error or total lack of reasonability of such exercise
or, still, in face of a clear violation of the main principles of administrative law. Illustration of
this is the decision of Case no. 14/2005 (06/07/2005). This decision touched the “principle of
proportionality” of the acts of the government. The CFA judges declared that, “The intervention
of judges in assessing the principle of proportionality, from the Administration, should only
take place when the decisions violate that principle in an intolerable manner” (Case no. 14/2005
(06/07/2005) [no emphasis in the original]. Another example is the decision of Case no. 5/2007
(16/01/2008), in which the judges refer to the principle of separation of powers. A passage of
the of the Court of Second Instance’s appealed decision was quoted, which underscored the
“sacred principle of the separation of powers”.
The data revealed that most disputes concerned the Secretaries of the government
(position equivalent to that of “Ministers” in the context of countries). This confirms the reason
related to procedural rules of competence (raised in Section VI.2.4.) behind the comparatively
relevant number of administrative law disputes brought before the CFA.
Some could argue that the high rate of losses in disputes against the government is
evidence that the CFA is simply reproducing the mainland’s model and that it has become an
appendix of Macau’s government to promote its policies and defend its positions. If that was
the case, Macau’s judicial system would no longer be seen as independent149 and the important
principles of “one country, two systems”, a high-degree of autonomy, and the one of continuity
would not be seen as being respected. This type of argumentation, however, is difficult to
sustain at this point, even if all the disputes had ended in favor of the government, which is not

As formally guaranteed in Macau’s legal framework and in accordance to the doctrine of separation of powers.
See Chapter IV.
149
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the case. What was found is that the parties who were more familiar with the government
structure and actual functioning were more successful, especially when not fighting over an
issue at the core of government policies, such as the right of family members of immigrant
workers to remain in Macau.

VII. CONCLUSION

VII.1. Introduction

This thesis presented and discussed several aspects of Macau’s political and legal
environment in relation to their counterparts of mainland China, Hong Kong and Portugal. It
was the result of over a decade of study and work in the field, collecting and reviewing data, as
well as reviewing literature.
Macau is in a transitional period in between the end of the Portuguese administration
(formally terminated in December 1999) and the moment when the People’s Republic of China
(China) will be able to exercise its unrestricted sovereign control over Macau (which shall take
place in December 2049). The region is a historical point of converging social, legal and
political heritages from the West and East. Hence, Macau is characterized as a place of
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encounters of distinct legal sources and perspectives, where European features still exist in a
Chinese context.
In today’s Chinese Special Administrative Region (SAR) of Macau, the principles of
the high degree of autonomy and the principle of one country and two systems allow the
judiciary to use its power of judicial review of administrative law cases irrespective of mainland
China’s legal principles, doctrine and judicial practices. These mainland’s principles, doctrine
and practices greatly restrict any judicial challenge or control of the government. The keyword
in the mainland is “cooperation” of political powers, rather than their “separation” of powers.
In this context of Macau, judicial independence becomes a crucial condition for the high-degree
of political autonomy that the region is to enjoy.
Macau’s judiciary finds itself in between two systems of law. The first system is that
of the mainland. The other is that of Macau. Macau’s Court of Final Appeal (CFA) is at the
apex of the judicial system and has a special role in terms of safeguarding the one country, two
systems arrangement, which formally secures the continuation of Macau’s legal system until
2049. Whether this happens or not is revealing of the way that the CFA is safeguarding Macau’s
legal perspectives.
The thesis’ overall aim was to enlighten the way that the CFA operated in its initial
ten years (from 1999 to 2009) and how its power of reviewing administrative actions was used
in Macau’s ambivalent society in between Chinese and European perspectives. Administrative
law is the area of law regulating political problems of relevance between persons and the
government. Illustration of that concerns the rights of the many immigrants in Macau who
request their family members to remain with them in the region.
If administrative law is effectively used in Macau’s judiciary to constrain the
government and such use continues to take place, this suggests that the CFA is not unduly
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deferential to the government and the judiciary remains in a different track from that of the
mainland. Have the law and the judiciary of Macau been effectively used to constrain the
government, or are they mere instruments to legitimize the government’s policies? Until the
elaboration of this thesis, there was a lack of empirical data to support any conclusion. The data
collected and presented in its chapters provide an empirical basis to address questions about the
practical role of Macau’s administrative law and judiciary. The data goes beyond the mere
account of wins and losses of the government in the disputes. The study of the outcome of
judicial disputes, in upholding or refuting the challenges to a government, may not be by itself
a definite indicator of a court’s independence. Such data is likely not to be sufficient to support
any definite conclusion. The thesis’ design and each of the chapters tried to overcome that
limitation. Hence, this data about the outcome of the disputes was only one of the elements that
were investigated.

VII.2. Findings

This thesis framed Macau and its legal institutions within the broader Chinese context
and pointed out the formal control and influence that China exerts – and will likely increasingly
exert – over the region along the boundaries of its autonomy. It addressed the differences
between Macau’s and the mainland’s legal realities, as well as their points of intersection.
Macau’s political organization formally follows the general outline of the principle of
separation of powers, which includes the judiciary’s independence. The mainland, on the other
hand, follows a model based on the principle of “democratic centralism” and, rather than
checking upon the government, courts are expected to collaborate with the government in the
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implementation of public policies. The political, legal, and judicial systems of Macau were
discussed in a sequence that went from their broad features (Chapter IV) to specific ones
(Chapter VI).
Chapter IV’s data revealed a significant number of administrative law disputes in the
CFA when compared with the number of disputes involving different areas of law.
Administrative law’s disputes ranked second, just behind the number of cases involving
criminal law. This means that there were more administrative law disputes than those related to
commercial or civil matters. This led to a hypothesis that the CFA’s comparatively significant
number of administrative cases reflects a noticeable effort to judicially use Macau’s law to
control the government. This implies an important difference from the mainland’s legal reality.
To verify the hypothesis, further empirical investigation about those cases and the Court’s
output was conducted.
Chapter V’s data revealed that the CFA has prioritized Macau’s legal references
(including those originated from Portugal) over those of the mainland. The data addressed
specific questions concerning which legal resources (i.e. case law and legal doctrine) the Court
used to elaborate its decisions and reach its conclusions. Most of these resources were locally
attained or acquired from the Portuguese legal context, which demonstrates the Court’s respect
for the special reality of Macau within China. This is evidence that the CFA judges have not
tried to mimic the behavior of the mainland courts and that the main political and legal
principles that characterize Macau as a Chinese SAR (discussed in Chapter IV) have been
honored.
In the relevant ten-year timeframe (until and including 2009), no relevant changing
trend has been perceived in the CFA’s adjudication concerning disputes involving the
government during Macau’s current transitioning period. This is an indication that, at least at
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the CFA level, Macau’s legal and judicial systems seem to have been preserved in line Macau’s
principle of continuity.
This finding is backed by the legal references and resources that the Court’s judges
have used in their reasonings. Those judges still largely cite Portuguese legal doctrine and even
legislation (as a comparative reference) when constructing their reasoning and justifying their
decisions. Despite Macau’s handover from Portugal to China, the mainland’s legal resources
have not been used as a rule.
A possible explanation for not using mainland’s legal resources is their non-suitability
for Macau’s reality. The mainland’s resources are suitable for a reality in which the government,
the judiciary, and the legislative are in close connection with each other and are coordinated by
the Chinese Communist Party. This close connection between the powers is not the same in
Macau, at least formally (i.e. according to its legal framework).
Chapter’s VI data presented important details related to the judicial administrative
litigation in the CFA and its practical outcome. Those details included the litigating parties, the
disputed issues, and the success rate of the parties challenging the government. They
contributed to form a portrait about the way that the judicial challenges of government actions
were effective in those ten years of the Court.
The analysis of the decisions and the Court’s reasoning shows that the judges of the
CFA are concerned with displaying a neutral and technical character whilst not concerned as
much to using the interpretive possibilities in their hands for the development of social goals
and fundamental rights. In the decisions collected, the judges have not expressed a vision of
rights as tools for social improvement or the promotion of social changes. In any case, if that is
the view on their minds and that is part of their work practices, that has not been manifested in
the reasoning of the decisions analyzed.
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On the other hand, the Court has affirmed its autonomy and power by overruling
government acts and deciding against the government. The data has shown, however, that most
wins against the government were achieved by those parties who had worked or had been close
to the government (e.g. former officials and notaries). Also, those cases involved issues not at
the core of government policies. Examples of core policies are immigration and border control,
which are particularly important due to Macau’s significant number of immigrants. In disputes
concerning those core issues, the Court seemed to be largely using the legal provisions to bolster
the legitimacy of the government’s positions and administrative decisions. The study offered
an account of the relative difficult task of finding decisions that did not entirely or partially
support the positions of the government about those issues.
The thesis proved that the judicial litigation involving the government in Macau, and
particularly in its Court of Final Appeal (CFA), is less relevant than what appears from searches
on the caseload and on the decisions of the CFA. The investigation found comparatively low
numbers of administrative law disputes in the first and in the second instance of Macau’s
judiciary. Hence, the comparatively high number of those cases at the CFA are not explained
by a high number of litigants taking their claims against the government until the CFA. It is less
of an active citizenry judicially fighting for their interests, and more the result of procedural
norms and regulations of administrative and legal nature.
Parties who had their requests and interests denied by government officials had to seek
for administrative appeals to higher ranked officials. The highest officials to decide were
Macau’s Secretaries of Government, who, as a rule, uphold their subordinates’ decisions. To
judicially try to overturn the administrative decisions meant, by then, to try to overturn decisions
by the Secretaries. By force of procedural law, Secretaries’ decisions can only be judicially
reviewed by the high courts, either the Court of Second Instance or the CFA, depending on
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specific rules of competence. The Court of Second Instance has had thousands of cases from
all areas during the timeframe and administrative law cases are only one of them. The CFA, on
the other hand, received about five hundred cases in the period and procedural norms strictly
limit the appeals that can reach the Court. Hence, many administrative law cases were originally
brought before the Court, which acted as a court of first instance, or were appeals from the
Court of Second Instance. These latter appeals included mandatory appeals by the government.
The data suggests that Macau’s Basic Law and legal rules concerning the judiciary’s
independence and the doctrine of separation are in formally in force and practically being
implemented. This doctrine is not the same and it does not work in the same way in Macau and
mainland China. If the courts of Macau simply reproduced the mainland’s model and became
an appendix of the government to promote its policies and defend its positions, the judicial
system of Macau would no longer be seen as independent. From this perspective, the important
principle of “one country, two systems”, along with the principle of a high-degree of autonomy
and the one of continuity would not be seen as being respected. The fact that the government
has won most disputes is not by itself indication of any undue influence over the CFA. 150
However, it remains to be investigated whether this undue influence occurs at the other levels
of the judiciary and if the data from 2010 onwards, which include the decisions of a CFA with
one new member, will reflect any change in the trend identified.

150

In fact, there are studies about the realities of countries regarded as democratic and with independent judiciaries
where governments win most judicial disputes. There can be various reasons for that, which do not necessarily
include a lack of independence of the courts. For one about cases involving medical malpractice In Spain, see:
Amaral-Garcia; Garoupa, 2015.
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VII.3. Contribution to Future Studies

By presenting some of the historical and cultural specificities that have had their
impact on the creation of law and adjudication in Macau’s context, this study contributes for
the understanding of the relation between politics and law in the transitional reality of this
special region of China.
The investigation’s findings contribute to studies and to academic thematic areas
crossing judiciary, law, and politics. The study lied at the crossroads of different fields, from
judiciary studies to studies on the greater China (i.e. comparative legal systems and judicial
politics in the mainland and the special regions of Macau and Hong Kong). More particularly,
the study focused on specific aspects of the relation between law and politics in Macau and
offered data that can be used to trace parallels with the other Chinese SAR of Hong Kong and
with greater China. It is hoped that the study provokes debates, denying or validating the ideas
and conclusions here exposed.
In its first ten years, the CFA’s composition has not changed. This study offers a
portrait of the Court’s work in the period. Its members were unified, issuing most decisions
unanimously and, thus, seemingly sharing the same views on most of the cases. That portrait is
an important part of an effort that, if followed on, can identify any changing trends that might
be taking place in the Macau’s transitioning legal and judicial systems. Future studies may want
to seek additional empirical evidence to understand how Macau’s judiciary operates. Some may
want to continue the investigation about the relevance of the judicial litigation involving
administrative law issues at the level of the CFA in other timeframes and when new members
enter the Court.
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The analysis of the reasoning in the CFA administrative law decisions revealed that its
judges have significant opportunities to “create law” (or create general rules) when interpreting
the law, despite being in a Civil Law context and despite their own discourse trying to mask the
choices they make as the only logical or legal ones. Indeed, judges are not administrators.
However, even in a system with strong emphasis on the statutory legislation and with a strong
judicial discourse based on logic, it was noted a significant space of interpretive creation. This
confirms what Sunstein and many others have argued that judges are policymakers of an
important kind (2003, p. 188). In their decisions, there were considerations of social and
economic policy or social and economic reality. Those considerations were part of a rationale
that was adopted as a means to support acts of the government. In this way, the CFA judges are
not different from those of many other places and, as written, no undue inclination towards the
government can be affirmed.
Will the CFA continue to be, or have the freedom to be, the organ in charge of the last
defense of Macau’s high degree of autonomy and the only branch of political power that is
formally independent from Macau’s and the mainland’s governments? It shall be interesting to
see whether it can remain on the same track that it has followed during its initial decade. This
thesis lays the grounds for future works and encourages other scholars to develop additional
empirical investigations about the CFA and Macau’s judiciary. There is a degree of hope that
the legal context of Macau and its judges continue to look beyond the Region’s borders, while
not restricting this “look beyond” to only mainland China or Portugal.
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